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1. INTRODUCTION 

I refer to the appointment of John Park and I, Joanne Dunn, as Joint and Several Administrators of the Company on 30 June 2018, 
and our subsequent appointment as Liquidators on 3 August 2018 pursuant to Section 439(C) of the Corporations Act 2001 
(Cth) (“the Act”). 

Following is our report to creditors pursuant to Section 70-40 of the Insolvency Practice Rules (Corporations) 2016 (Cth). 

The purpose of this report is to: 

 provide you with an update on the progress of the Liquidation; and 

 advise you of the likelihood of a dividend being paid in the Liquidation. 

We will also be seeking approval of our remuneration and disbursements at a meeting of the Committee of Inspection. 

Contact details for general enquiries regarding this Liquidation are: 
 

Table 1 – FTI Consulting Contact Details 

 

Liquidators John Park and Joanne Dunn  

Point of Contact Samuel Baillie 

Contact Phone Number: (07) 3225 4900 

Contact Email: fsgaustralia@fticonsulting.com 

Street Address: 

 
FTI Consulting 
Central Plaza One 
Level 20, 345 Queen Street 
Brisbane QLD 4000 
 

Postal Address: 

 
FTI Consulting 
GPO Box 3127 
Brisbane QLD 4001 
 

 

 

  



FSG AUSTRALIA (IN LIQUIDATION) ACN 112 839 184 (“THE COMPANY”) Statutory Report to Creditors 

4 • FTI Consulting, LLP  EXPERTS WITH IMPACT 

 

2. KEY FINDINGS 

Table 2 - Key Findings 

Description Findings Section of 
Report 

What Happened to the Business? Following the transition of the Company’s government funded services to 
various alternative service providers, the Company ceased to operate in all 
aspects on 17 July 2018. 

3.1 

Estimated Amount of Assets and 
Liabilities 

I have identified assets consisting of plant and equipment, debtors, and real 
estate. 

3.7 

• The total estimated amount of assets after payments are made to secured 
creditors is between $1.3M and $3.8M. 

• The Company has estimated liabilities totaling $15.8M. 

Investigations Undertaken to Date To date, I have identified the following: 4.1 
• the Company may have been insolvent from 30 June 2017 and remained 

so until the appointment of Administrators.   

• an unfair preference claim may be brought against the Australian Taxation 
Office (“ATO”). 

• We have identified some transactions which appear to be uncommercial 
transactions entered into by the Company. 

Further investigations to be 
undertaken 

Going forward, I plan to conduct further investigations to determine: 4.3 
• the strength and commerciality of any insolvent trading claim against the 

Directors; and 

• the strength of the potential unfair preference claim against the ATO. 

Likelihood of Dividend I am unable to provide a dividend estimate of any certainty at this stage of the 
Liquidation, however there may be sufficient recoveries to enable a dividend to 
priority creditors. 

5 

The timing of any dividend is estimated to be between 6 months to two (2) 
years from the date of this report. 

It is not expected there will be a dividend to unsecured creditors of the 
Company. 

 

3. UPDATE ON THE PROGRESS OF THE LIQUIDATION 

We provide an update on the progress of the Liquidation as follows: 

3.1 What Happened to the Business of the Company 
 
In May 2018, the Company sought a $5 million short-term loan from the Queensland State Government (“State Government”) 
to assist in funding a cashflow shortfall. This was ultimately not provided and the Company commenced discussions with the 
various State Government Departments to transition certain programs to other service providers. 

On 19 June 2018, the Company entered into a Heads of Agreement (“HoA”) covering operational and funding arrangements to 
transfer the majority of the Company’s programs and services to Cerebral Palsy League of Queensland trading as Choice, Passion 
Life (“CPL”).  The Company also transitioned services to a number of other providers prior to the Administrators’ appointment, 
including to Wesley Mission and Aftercare Limited. 
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Upon our appointment as Administrators of the Company, we agreed to continue to operate the Company’s business to ensure 
the ongoing employment of the Company’s staff and to facilitate the ongoing provision of services whilst CPL took steps to 
effect the transition of the remaining services.  In order to continue trading operations during this period, the Administrators 
entered into a Deed of Indemnity (“DoI”) with CPL whereby CPL agreed to fund all trading liabilities and certain fees incurred 
by the Administrators up to the transition of services. The operational transition to CPL took effect on 18 July 2018 and the 
Company ceased trading as of 17 July 2018. 

3.2 Transition of Services to CPL 

Subsequent to the operational transition of services to CPL, we have sought to finalise the Administrators’ liabilities incurred 
during the trading period of 30 June 2018 to 17 July 2018. 

In accordance with the DoI, CPL have provided funding to date totalling $1,745,182.85 for trading liabilities and $356,120.27 
for legal fees and our remuneration incurred by the Administrators and Liquidators while we continued to operate the business 
in order to facilitate the orderly transition of services to CPL.  We anticipate further funding to be provided by CPL under the 
DoI to meet payment of trading liabilities yet to be invoiced, including Telstra services, electrical services and insurance costs. 

3.3 Recovery of Outstanding Debtors 

Upon our appointment as Administrators, we determined the Company’s debtor ledgers were not accurate. 

We have reconstructed the debtor ledger based on the Company’s records and the Director’s Report as to Affairs.  We have 
identified outstanding pre-appointment debtors totalling $669,531.99 (inclusive of GST). Of this, debtors totalling $209,631.57 
(inclusive of GST) have been recovered and a further $437,995.44 (inclusive of GST) remains outstanding. 

3.4 Sale of the Company’s Assets (excluding property and debtors) 

During the course of our appointment, we have sold certain plant and equipment, IT assets, intellectual property, motor vehicles 
and stock to CPL, Wesley Mission Queensland and Aftercare Limited to enable them to continue to provide the services 
previously delivered by the Company. The remaining items are progressively being auctioned through GraysOnline. 

To date, net realisations from the sale of plant and equipment, IT assets, intellectual property and motor vehicles has been 
$681,537.96 (inclusive of GST) and $51,345.82 (inclusive of GST) from circulating assets (stock). 

The assets of the Company are subject to Westpac Banking Corporation Limited’s (“Westpac”) General Security Agreement 
(“GSA”) security interest. As a result, all sale proceeds received from the sale of non-circulating asset are to be remitted to 
Westpac in accordance with their GSA security. 

Westpac have agreed to fund our costs (fees plus disbursements) for the care, preservation and realisation of assets subject to 
their GSA security to a capped amount of $105,050 (inclusive of GST).  To date, we have received funding of $104,745 (inclusive 
of GST), and these funds are held in the Liquidation bank account. 

3.5 Sale of the Properties 

The Company is the registered owner of 23 properties, categorised as follows: 

• Government Funded Properties (“GF Properties”) – 14 properties; and 
• Non-Government Funded Properties (“NGF Properties”) – 9 properties. 
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3.5.1 Government Funded Properties 

Of the 14 GF Properties, eight (8) were funded by and subject to a mortgage in favour of the Department of Housing and Public 
Works (“DHPW”). DHPW exercised their powers and entered into possession (as mortgagee) of the GF Properties on 
29 June 2018.   

The sale of these properties is in the hands of DHPW as mortgagee and we do not expect any surplus to become available to 
the Liquidation.  Further, DHPW may have a claim as an unsecured creditor in relation to funds advanced to the Company. 

The remaining six (6) GF Properties were funded by and subject to a mortgage in favour of the Department of Child Safety, 
Youth and Women and the Department of Communities, Disability Services and Seniors (collectively referred to as “DOC”). 

The DOC exercised its option to purchase each of the properties under the terms of the respective funding agreements on  
22 August 2018.  We are currently working with the DOC to agree the appropriate purchase price for these properties. 

Any net proceeds from the sale of these properties will be remitted to Westpac pursuant to their GSA security interest. 

3.5.2 Non-Government Funded Properties 

A summary of the nine (9) NGF Properties and registered security interests is as follows: 

Table 3: Non-Government Funded Properties 

Address Type 
1st 

Mortgagee 
2nd 

Mortgagee 
3rd 

Mortgagee 
16-18 Railway Street, Southport Commercial Westpac CPL   

20-22 Railway Street, Southport Commercial Westpac CPL   

3 Jowett Street, Coomera Residential (dwelling used as a commercial hub) Westpac CPL   

61 Sandstone Place, Parkinson Commercial (purpose-built community youth hub) Westpac PUC* CPL 

161 Kriedeman Road, Upper Coomera Rural property (recently operated as Tropicana 
Nursery) 

Westpac CPL   

35 Salmon Street, Southport Residential (multiple accommodation tenancies) Westpac CPL   

54 Silvereye Circuit, Gilston Residential (multiple accommodation tenancies) Westpac CPL   

4 Bambara Street, Southport Residential (purpose built residential care facility, 
multiple accommodation tenancies) 

Westpac CPL   

87 Moon Street, Ballina Residential (aged care/ carer/respite services 
accommodation) 

CPL     

*PUC = Philip Usher Constructions 

In relation to the NGF Properties, to date we have: 

(i) Inspected the properties; 
(ii) Arranged insurance cover for all properties; 
(iii) Worked to accurately determine the occupancy and tenancy status of each property; 
(iv) Liaised with the first mortgagee in relation to the sale strategy for each property and funding agreements for the costs 

incurred in the care, preservation and sale of each property; 
(v) Obtained updated valuations; 
(vi) Organised necessary maintenance works; 
(vii) Obtained marketing submissions from appropriate selling agents; 
(viii) Liaised with CPL regarding their short-term requirements for ongoing occupation and use of seven (7) of the  

NGF Properties. 
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We anticipate there may be surplus of sale proceeds of between $0 to $2.1M available to the Company after the sale of the 
NGF properties and satisfaction of the various mortgagee debts. 

Westpac and CPL have agreed to pay our direct costs such as insurance, advertising and maintenance incurred in the care, 
preservation and realisation of these assets, and these costs have been factored into the net realisable values for these 
properties.  Further, Westpac and CPL have also agreed to fund our costs (fees plus disbursements), with total funding to be 
capped at $385,000 (inclusive of GST).  These funds will be made available to the Liquidators as we undergo the sale of each of 
the properties. 

We are assessing any taxation implications from the sale of the properties (including Capital Gains Tax), which may affect the 
available surplus. 

3.5.3 Services Deeds with CPL 

A range of special needs services (including the provision of residential accommodation) continue to be provided by CPL from 
five (5) of the NGF Properties. 

CPL requested continued occupation of a number of the NGF Properties, in order that it could continue to provide services 
which the Company had previously provided from those properties. Given the circumstances, including the nature of services 
being provided by CPL from the properties and the ongoing operational costs associated with holding each of the properties, 
we reached an agreement with CPL which would mutually serve our respective interests.  CPL will pay a fee for using each 
property and are responsible for outgoings and maintenance on the properties. 

To document the arrangement, we executed Services Deeds for the term of three (3) months, which expires on 
31 October 2018.  In the circumstance where the Services Deeds will run longer than three (3) months, we will be seeking 
approval from the Committee of Inspection to enter into these Services Deeds, as is required per Section 477(2B) of the Act. 

3.6 Employee Entitlements 

The Company ceased employing as of 17 July 2018, following the transition of services to various alternate service providers. 

As the Company had insufficient funds to meet payment of outstanding employee entitlements, we provided former staff with 
details of their entitlements according to the Company’s records for the purposes of them submitting claims with the 
Department of Jobs and Small Business (“Department”) pursuant to the Fair Entitlements Guarantee (“FEG”) scheme. 

The FEG scheme covers certain entitlements with the notable exception of superannuation. 

During the Liquidation, we have assisted the Department with the verification of employee entitlements and to date, the 
Department has paid employee entitlements pursuant to the FEG scheme totalling $1,720,577.78.  Pursuant to Section 560 of 
the Act, the Department has the right to stand in the position of a priority creditor in the Liquidation for the employee 
entitlements paid. 

If any employee has not lodged a claim with the Department for their outstanding entitlements, they are urged to do so 
urgently. 

The Department has provided the Liquidation with funding of $217,558 (inclusive of GST) to go towards the fees we incur in 
providing verification services.  To date, we have drawn fees in the amount of $26,464.35 (inclusive of GST) from the funding 
provided for verification services. 
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Remuneration payments received in relation to the administration of the Fair Entitlements Guarantee Act 2012 are not subject 
to creditor approval but are disclosed to provide creditors with full disclosure of the remuneration paid and/or recoverable 
from external sources. 

3.7 Assets and liabilities 

I previously provided a summary of the Director’s RATA and details of the assets and liabilities in my Report to Creditors dated 
26 July 2018. Based on further investigations and recoveries to date, a revised Estimated Statement of Position based on the 
Liquidators’ estimated realisable values is set out below.   
 

Table 4 - Estimated Statement of Position as at 21 October 2018 

Description 
 Optimistic 

($)  
 Pessimistic 

($)  Notes 

Assets       
Cash at Bank  885,080  870,080  1  
Stock on Hand  8,000  6,000  2  
Debtors  170,000   40,000  3  
Property Related Income  260,000   Nil  4  
Surplus Available from Plant and Equipment Sales  Nil   Nil  5  
Surplus Available from Property Sales   2,100,000   Nil  6  
Funding Provided by Secured Parties  385,305  385,305  5/6 
Insolvent Trading Claim  Unknown   Nil  7  
Voidable Transactions Unknown  Nil  8  
Total Assets   3,808,185  1,301,385    
        
Liabilities       
Rental Received and held in Trust 73,397   73,397  4  
Sale Proceeds to be remitted to Secured Creditor  108,424  108,424  5  
Statutory GST Liabilities 18,187   18,187  9  
Administrators' Remuneration and Disbursements 62,849   62,849  10  
Liquidators' Remuneration and Disbursements   1,257,666  1,367,666  11  
Other Liabilities  100,000  150,000  12  
Total Liabilities   1,620,523  1,780,523    
        
Available Funds to Distribute to Priority Creditors 2,187,862  Nil    
        
Priority Creditor Claims       
Wages and superannuation guarantee charge   1,156,209  1,156,209  13  
Annual leave, leave loading and long service leave   3,673,899  3,673,899  13  
Redundancy and pay in lieu of notice   5,960,445  5,960,445  13  
Total Priority Creditor Claims 10,790,554    10,790,554    
        
Available Funds to Distribute to Unsecured Creditors  Nil   Nil    
        
Unsecured Creditors   4,542,091  4,542,091  14  
        
Total Liabilities 16,953,168    17,113,168    
    
Estimated Surplus/ Deficiency (13,144,783) (15,811,783)   
        
Dividend Rate to Unsecured Creditors (cents in the $)  Nil   Nil     
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Notes: 

The notes set out below should be read in conjunction with the above table. 

1) Cash at Bank 
 
As at 21 October 2018, the total balance of the funds held in the Liquidation bank accounts is $870,080.15. 
 
Prior to our appointment, the Company held a number of accounts with Bendigo and Adelaide Bank Limited (“Bendigo“). 
During the course of our appointment, we have worked with Bendigo to facilitate the return of numerous merchant 
terminals and we are now seeking release of funds held in one of the Company’s account.  Optimistically, we estimate 
recovery of the funds held by Bendigo of up to $15,000. 
 
2) Stock on Hand 
 
We have realised stock on hand totalling $51,345.82 (inclusive of GST) net of costs to date, and these funds have been 
deposited into the Liquidation bank account. 
 
With regards to the remaining stock on hand currently with GraysOnline, we estimate this may realise between $6,000 and 
$8,000, after costs. 
 
3) Debtors 
 
To date, we have recovered pre-appointment debtors totalling $209,631.57 (inclusive of GST). 
 
A further $437,995.40 (inclusive of GST) of pre-appointment debtors are outstanding. Having regard for the age of some of 
these debts, and various disputes and counterclaims raised by the debtors, we estimate further recoveries between 
$40,000 and $175,000. 
 
4) Property Related Income 
 
As noted earlier in this report, a number of the Company’s properties will continue to be occupied by either commercial or 
residential tenants whilst we prepare the properties for sale.  The tenants remit periodical rental payments to this office, 
and we will also receive fees from CPL under the Services Deeds for certain properties. 
 
To date we have received property related income of $27,486.74. In addition to these funds, we have also received rental 
payments totalling $73,397.43 for properties that the Company previously facilitated services to, for which it does not own.  
These funds are held in the Liquidation bank account and will be remitted to the property owners in due course. 
 
We anticipate receiving property related income during the sale process of up to $260,000 (inclusive of GST), including 
properties which are subject to security interests held by the various mortgagees. 
 
5) Surplus Available from Plant and Equipment Sales 
 
Based on realisations to date and direct costs associated with the sale of plant and equipment, we anticipate funds of 
$100,000 (inclusive of GST) to be received from the sale of the remaining plant and equipment.  Any sale proceeds are 
subject to Westpac’s GSA security interests. 
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As noted earlier in this report, Westpac have agreed to fund our costs (fees plus disbursements) for the care, preservation 
and realisation of assets subject to their GSA security to a capped amount of $105,050 (inclusive of GST).  To date, we have 
received funding of $104,745 (inclusive of GST), and these funds are held in the Liquidation bank account.  An amount of 
$305 (inclusive of GST) remains to be paid. 

 
6) Surplus Available from Property Sales 
 
We estimate a surplus between nil and $2.1M may be available after realising the properties owned by the Company and 
paying out secured creditors and direct costs of sale. 
 
Westpac and CPL have agreed to pay our direct costs such as insurance, advertising and maintenance incurred in the care, 
preservation and realisation of these assets, and these costs have been factored into the net realisable values for these 
properties.  Further, Westpac and CPL have also agreed to fund our costs (fees plus disbursements), with total funding to 
be capped at $385,000 (inclusive of GST).  These funds will be made available to the Liquidators as we undergo the sale of 
each of the properties. 
 
7) Insolvent Trading Claim 
 
As set out in Section 4 below, we have conducted further investigations into the circumstances of the Company leading up 
to the appointment of Administrators, and we are of the view the Company may have been trading whilst insolvent from 
as early as 30 June 2017.   
 
We are currently assessing the value of a potential insolvent trading claim against the Directors and the prospects of 
recoveries from any such claim are yet to be determined. Please refer to section 4.2.2 below for further information in 
relation to this claim. 
 
8) Voidable Transactions 
 
My preliminary investigations into the Company’s affairs have revealed potential preference payments made to the ATO 
of up to $5,111,614.00.  I am in the process of finalising investigations into this potential claim and intend on writing to the 
ATO in relation to the preference in due course. Please refer to section 4.2.3 below for further information regarding this 
claim. 
 
We have also conducted investigations into transactions entered into by the Company which may have been uncommercial 
and/ or are in connection with the executive group or key management personnel.  We have identified some transactions 
in connection with the executive group that require further investigation.  Please refer to section 4.2.4 below for further 
information. 
 
9) Statutory GST Liabilities 
 
During the course of our appointment, we will report to the ATO in respect of the Company’s monthly business activities 
and any Goods and Services Tax (”GST”) received or paid.   
 
As at the date of this Report, we have a net GST liability totalling $18,186.68 payable to the ATO for the Company’s activities 
for the month of September 2018 and October 2018 (up to 21 October 2018). 
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10) Administrators’ Remuneration and Disbursements 
 
We have incurred fees and disbursements as Administrators for the period of 30 June 2018 to 3 August 2018 in the amount 
of $ 1,150,888.20 (inclusive of GST) and $23,907.92 (inclusive of GST) respectively, totalling $1,174,796.12 (inclusive of 
GST).  These costs include our fees for which we have received funding from the Westpac, CPL and the Department. 
 
To date we have obtained approval and drawn fees and disbursements totalling $1,111,946.52 (inclusive of GST), with 
remuneration of $62,849.60 (inclusive of GST) yet to be approved or paid.  We will seek approval from the Committee of 
Inspection in relation to these fees. 

Please note, remuneration payments received in relation to the administration of the Fair Entitlements Guarantee Act 2012 
are not subject to creditor approval but are disclosed to provide creditors with full disclosure of the remuneration paid 
and/or recoverable from external sources. 
 
11) Liquidators’ Remuneration and Disbursements 
 
We have incurred fees and disbursements as Liquidators from 3 August 2018 to 21 October 2018 totalling $858,719.84 
(inclusive of GST) and $8,945.96 (inclusive of GST) respectively, including $6,308.24 (inclusive of GST) in internal 
disbursements.  We will seek approval from the Committee of Inspection in relation to these fees. 
 
These costs include our fees for which we have received funding from the Westpac, CPL and the Department.  As noted 
above, remuneration payments received in relation to the administration of the Fair Entitlements Guarantee Act 2012 are 
not subject to creditor approval but are disclosed to provide creditors with full disclosure of the remuneration paid and/or 
recoverable from external sources. 
 
We estimate our fees and disbursements from 22 October 2018 to the finalisation of the Liquidation will be between 
$390,000 to $500,000 (inclusive of GST). 
 
12) Other Liabilities 
 
These amounts represent the estimated costs in the Liquidation which are not costs for the care and preservation costs for 
non-circulating assets funded by Westpac and CPL. 
 
This includes potential legal costs which may be incurred in relation to the following matters, inter alia: 
 
(i) Debtor recoveries; 
(ii) Potential insolvent trading claim; 
(iii) Potential unfair preference claim; and 
(iv) General matters in the Liquidation. 
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13) Priority Creditors (Employees) 
 
We estimate employee priority claims are as follows: 

Table 5 -  Employee Entitlements 

  ($) 
Wages 66,639  
Superannuation 1,089,570  
Annual leave 1,367,917  
Leave loading 239,385  
Long service leave 2,066,597  
Pay in lieu of notice 1,496,726  
Redundancy 4,463,719 

Total employee entitlements $  10,790,554  
 
This includes a claim by the Department pursuant to FEG advances made to date to pay employee entitlements totalling 
$1,720,577.78.  Pursuant to Section 560 of the Act, the Department has the right to stand in the position of a priority 
creditor in the Liquidation for the employee entitlements paid. 
 
The Liquidators are aware of ongoing investigations as to the status of the long service leave (“LSL”) entitlements for those 
employees who accepted employment with other service providers following the transition of the Company’s services to 
those providers.  The liability for LSL entitlements will either reside as a priority claim by former employees in the 
Liquidation of the Company, or alternatively, it may be determined these entitlements have been transferred to the new 
service providers. 

The Liquidators will await the outcome of the investigations, which are collectively being pursued by the Department, 
former employees and the Industrial Relations Commission. 

14) Unsecured Creditors 

We are aware of unsecured creditor claims in the amount of $4.5M, including $2.1M to the ATO.  

Any potential shortfall to secured creditors from the sale of the properties and plant and equipment will also rank as an 
unsecured claim. 

 

3.8 Receipts and Payments to Date 

Details of the receipts and payments in the Administration and Liquidation for the period 30 June 2018 to 21 October 2018 are 
included at Appendix A. 
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4. INVESTIGATIONS AND RECOVERY ACTIONS 

As Liquidators, we are required to investigate and specify whether there may be any voidable transactions in respect of which 
money, property or other benefits may be recoverable by a liquidator. 

I set out below details of my investigations undertaken to date and my findings in regard to same.   

4.1 Investigations undertaken  

To date, we have undertaken the following investigations into the Company’s affairs: 

 Discussed the Company’s affairs and reasons for the Company’s failure with the Directors; 

 Reviewed the Company’s books and records including the Company’s financial accounts of the Company; 

 Obtained and investigated records obtained from the ATO pursuant to a freedom of information request; 

 Reviewed the Company’s bank accounts for any preferences or unusual and/or material transactions; and 

 Conducted independent searches including, but not limited to, internet searches, property searches, vehicle searches 
with the Department of Transport, company register and director searches. 

4.2 Findings and possible recoveries 

Noted below are some of the findings of our investigations to date: 

4.2.1 Date of Insolvency 

The Act states a company is considered to be solvent if, and only if, the company is able to pay its debts as and when they 
become due and payable. A company that is not solvent is insolvent. Accordingly, the test for insolvency is not a balance sheet 
test but rather a cash flow test. 

Our preliminary view in the Administrators’ Report to Creditors dated 26 July 2018 was that the Company may have been 
insolvent from at least May 2018 onwards. 

During the course of the Liquidation, we have had the opportunity to conduct further investigations into the circumstances of 
the Company leading up to the appointment of Administrators. As a result of these further investigation, we consider the 
Company may have been insolvent from as early as 30 June 2017 and appears to have remained so until the appointment of 
Administrators on 30 June 2018 for the following reasons: 

(i) The Company had a history of net losses for the financial years ending 30 June 2016 (“FY16”), 30 June 2017 (“FY17”) and 
30 June 2018 (“FY18”); 

(ii) The Company had a deteriorating and negative working capital position from April 2016 onwards; 
(iii) The Company incurred net cashflow shortfalls from operating activities in FY16 and FY17, and it covered the shortfalls 

through finance borrowings; 
(iv) From June 2017 onwards, the Company obtained a number of temporary excess facilities from Westpac; 
(v) The Company began incurring a ‘core’ debt from trading losses from January 2017, which increased over subsequent 

periods; 
(vi) The Company developed a strategy to sell its’ properties in an attempt to reduce debt, however despite four (4) 

properties being sold between June 2017 and June 2018, the Company’s overall debt with Westpac was not reduced 
sufficiently; and 

(vii) The Company entered into payment plans with the ATO from 26 June 2017 onwards and lodged returns late. 
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4.2.2 Insolvent Trading 

Pursuant to Section 588G of the Act, a director or former director has a duty to prevent insolvent trading and may become 
liable for debts incurred by the company if at the time there was reasonable grounds to suspect the company was insolvent or 
became insolvent by incurring the debt. 

A director or former director may commit an offence under Section 588G(3) if that incurring of the debt was dishonest. 

An insolvent trading claim must be proven by a liquidator against each individual director. Creditors should be aware that a 
successful claim for insolvent trading requires extensive analysis and would generally require legal action. Further, we would 
point out to creditors that such proceedings may often be drawn out and involve significant cost. 

We are currently assessing the value of a potential insolvent trading claim against the Directors and the prospects of recoveries 
from any such claim are yet to be determined. 

The Act provides a number of possible defences to a director to a claim for insolvent trading. These defences are: 

(i) At the time the debt was incurred, the director had reasonable grounds to expect and did expect the company was solvent 
and would remain solvent if it incurred that debt and any other debts that it had incurred at that time. 

(ii) At the time the debt was incurred, the director had reasonable grounds to believe and did believe a competent and reliable 
person was responsible for providing information about the company's solvency and that person was fulfilling that 
responsibility. 

(iii) The director through illness or some other good reason was not taking part in the management of the company at the time 
the debt was incurred. 

(iv) The director took all reasonable steps to prevent the company from incurring the debt. 

(v) The director may not be liable for debts incurred while the director was developing or implementing a course of action 
which was reasonably likely to lead to a better outcome for the company (“Safe Harbour”). 

A caveat to the Safe Harbour defence is that the Company must pay its employee entitlements and lodge taxation returns as 
they fall due. 

We understand the Company paid employee entitlements as they became due and lodged outstanding weekly income tax 
withholding returns (which were due in March, April and May) on 28 May 2018, bringing its obligations up to date. 

The Directors may therefore be able to rely on the Safe Harbour defence for debts incurred from 28 May 2018 to 30 June 2018, 
which, if successful, will reduce the amount of any potential total insolvent trading claim by approximately $1,608,856.24. 

In relation to the Directors’ capacity to respond to any insolvent trading claim, our investigations to date have indicated the 
following: 

(i) A number of the Directors own properties; and 

(ii) A number of the Directors have shareholdings in other companies. 

Further investigations are required to determine whether it is commercial to pursue any insolvent trading claim against the 
Directors. 
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4.2.3 Unfair Preferences 

Where a transaction between 1 January 2018 to 30 June 2018, whilst the Company is insolvent, results in a creditor receiving 
more than it would in the winding up of the Company, that transaction may be voidable by the Liquidator as an unfair 
preference. 

A creditor may have a defence to an unfair preference claim by a liquidator if it proves that it entered into the transaction in 
good faith and, at the time the benefit was received, the creditor had no reasonable grounds for suspecting that the company 
was insolvent or would become insolvent through entering into the transaction and valuable consideration was given, nor would 
a reasonable person in the creditor’s position have suspected that the company was insolvent or would become insolvent. 

We note the ATO received payments totalling $5,111,613.85 during the period 1 January 2018 to 30 June 2018. Whether any 
of these payments may be voidable will depend on whether a reasonable person in the ATO’s circumstances should have 
suspected the Company’s insolvency. Further investigations are required prior to making any potential claim. 

We have not uncovered any other potential unfair preferences at this stage of our investigations. 

4.2.4 Uncommercial Transactions and Unreasonable Director-Related Transactions 

A transaction of a company may be an uncommercial transaction or an unreasonable director-related transaction if the 
following elements are established by a liquidator: 

(i) The transaction was entered into or given effect to within two (2) years for an uncommercial transaction, or four (4) 
years for an unreasonable director-related transaction, of the date of appointment of the Administrator. 

(ii) At the time the uncommercial transaction was entered into, or when given effect to, the company was insolvent or 
became insolvent as a result of the transaction. Insolvency is not required for an unreasonable director-related 
transaction. 

(iii) A reasonable person in the company’s circumstances would not have entered into the transaction having regard to the 
benefits and detriments to the company in entering into the transaction and the respective benefits to other parties. 

The defences available to an unfair preference effectively also apply to uncommercial transactions, however they are not 
available for unreasonable director-related transactions  

To date, we have conducted investigations into transactions entered into by the Company which may have been uncommercial 
and/ or are in connection with the executive group or key management personnel.  We have identified some transactions in 
connection with the executive group that require further investigation, including payments made to related entities in the days 
prior to the Voluntary Administration. 

We are not aware of any other transactions entered into by the Company which may be uncommercial or unreasonable 
director-related transactions. 

4.2.5 Unfair Loans 

An unfair loan is a loan agreement where the interest or charges are considered to be extortionate. Unfair loans made to the 
Company any time prior to the appointment of the Administrators may potentially be overturned by a subsequently appointed 
liquidator, whether or not the Company was insolvent at any time after the loan was entered into. 

From our investigations, we are not aware of any unfair loans entered into by the Company. 
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4.2.6 Breach of Director/Responsible Person Duties 

Pursuant to Section 111L of the Act, certain civil obligations for example under Sections 180-183 of the Act (Care and diligence, 
good faith and use of position/information) do not apply to directors of charities. 

Directors however may still be liable for criminal offences relating to breaches of good faith, acting for a proper purpose and 
misuse of information under Section 184 of the Act where that offence was reckless. 

Responsible Persons of registered charitable institutions are subject to the Australian Charities and Not-for-profits Commission 
(“ACNC”) Governance standards, in particular ACNC Governance Standard 5: Duties of Responsible Persons, which requires 
Responsible Persons: 

• To act with reasonable care and diligence; 
• To act honesty and fairly in the best interest of the charity and for its charitable purposes; 
• Not to misuse their position or information they gain as a responsible person; 
• To manage and disclose conflicts of interest; 
• To ensure that the financial affairs of the charity are managed responsibly; and 
• Not to allow the charity to operate while it is insolvent. 

At this stage we have not identified any instances where actions may be brought to recover funds from Directors in relation to 
any potential breaches of the duties of Directors or Responsible Persons. 

4.3 Further Inquiries to be Undertaken 

We plan to undertake the following further investigations: 

 Section 533 of the Act requires us to investigate any offences that may have been committed by the Directors or persons 
who took part in the formation, promotion, administration, management or winding up of the Company and to lodge a 
report on our findings with the Australian Securities and Investment Commission (“ASIC”); 

 Investigate whether a claim may be brought against the ATO for any unfair preference payments;  

 Further investigate the uncommercial transactions potentially identified in in connection with the executive group or 
key management personnel; and 

 Review and consider the merits of pursuing an insolvent trading claim against the Directors. 

If creditors are aware of any other matters which require further investigation please contact my office as soon as possible. 

5. LIKELIHOOD OF A DIVIDEND 

The likelihood of a dividend being paid to creditors will be affected by a number of factors including: 

 The size and complexity of the Liquidation; 

 The amount of assets and the costs of realisation; 

 The quantum of secured creditor claims and whether these debts will be discharged in full following the sale of assets 
subject to their security; 

 Whether any preference payments may be recoverable by the Liquidators and the costs of the recovery action; 
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 Whether any insolvent trading claim may be brought against the Directors and the costs of the recovery action; and 

 The quantum of each category of claims including secured, priority and unsecured creditor claims. 

Based on the information presently available, the extent of the assets realised and the investigations undertaken to date, we 
estimate sufficient recoveries may become available to enable a dividend to priority creditors  

The timing of any dividends to priority creditors is estimated to be between 6 months to 2 years from the date of this report.  

I do not anticipate there will be any dividend to unsecured creditors.  

A proof of debt form is at Appendix B for those creditors who are yet to lodge a claim in the Liquidation. 

6. MEETING OF THE COMMITTEE OF INSPECTION 

We will be holding a Committee of Inspection meeting shortly to seek approval for our remuneration and internal 
disbursements, and to seek approval to extend the Services Deed with CPL for their ongoing use of the Company’s properties. 

We will liaise directly with Committee Members in relation to this meeting. 

7. WAY FORWARD 

The following actions are required to proceed with the Liquidation, including: 

 Prepare for and hold the meeting of the Committee of Inspection; 

 Finalise our liabilities incurred from trading the Company; 

 Assist the Department with the FEG claims; 

 Sell the remaining plant and equipment; 

 Sell the various real properties; 

 Complete our investigations into the Company’s affairs and report to ASIC pursuant to Section 533 of the Act; 

 Review and consider the merits of pursuing an insolvent trading claim against the Directors; 

 Investigate whether any unfair preference claim may be brought against the ATO; 

 Report to creditors and respond to creditor queries as required; 

 If sufficient funds become available to enable a dividend to any class of creditors, call for formal proofs of debts from 
creditors, adjudicate on creditor claims and attend to distribution of dividend; 

 Complete statutory lodgements with ASIC and the ATO as required; and 

 Finalise the matter. 

Please note that if we receive a request for a meeting that complies with the guidelines set out in the initial information provided 
to you, we will hold a meeting of creditors.  

We will write to you again with further information on the progress of the Liquidation.  
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EXPERTS WITH IMPACT™ 

About FTI Consulting 
 
FTI Consulting, Inc. is a global business advisory firm dedicated to helping organisations protect and 
enhance enterprise value in an increasingly complex legal, regulatory and economic environment. FTI 
Consulting professionals, who are located in all major business centers throughout the world, work 
closely with clients to anticipate, illuminate and overcome complex business challenges in areas such 
as investigations, litigation, mergers and acquisitions, regulatory issues, reputation management and 
restructuring. 
 
www.fticonsulting.com 
 
©2013 FTI Consulting, Inc. All rights reserved. 

Samuel Baillie 
+61 07 3225 4900 
fsgaustralia@fticonsulting.com  

At this stage, we anticipate the Liquidation may be finalised within one (1) to two (2) years from the date of this report. 

You can access information which may assist you on the following websites: 

 ARITA at www.arita.com.au/creditors 

 ASIC at www.asic.giv.au (search for “insolvency information sheets”). 

Should you have any further queries please contact Sam Baillie of my office on (07) 3225 4900 or at 
fsgautralia@fticonsulting.com.  

 

Dated this 29th day of October 2018. 

 

 

Joanne Dunn 
Liquidator 

 

http://www.arita.com.au/creditors
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APPENDIX A - RECEIPTS AND PAYMENTS FROM 30 JUNE 2018 TO 21 OCTOBER 2018 

Trading Receipts ($) 
Administration Funding 1,745,182.85  
Interest Income 2,161.22 
Other Income 106.92 
Rent Received 25,446.74 
Rental Received and held in Trust 73,397.00 
Sales 19,399.69 
Service Income 19,269.65 
Trust Funds received from CPL 770,000.00 
Total Trading Receipts $  2,654,964.07 

Trading Payments ($) 
Administration Expenses (5,083.01) 
Bank Charges (420.00) 
Brokerage Costs (80,724.53) 
Café Supplies (366.45) 
Cleaning (115.50) 
Contractor Wages (9,978.01) 
Employee Reimbursement (434.66) 
Hire & Leasing (1,836.87) 
Insurance Expense (610.50) 
IT Equipment (7,065.00) 
Motor Vehicle Expenses (75.00) 
Post-Appointment Wages & Salaries (1,625,952.42) 
Pre-Appointment Wages & Salaries (769,174.06) 
Printing & Stationery (697.65) 
Program Expenses (11,343.43) 
Recruitment Services (5,294.21) 
Reloadable Cards (1,500.00) 
Rent & Rates (27,396.04) 
Repairs & Maintenance (54.45) 
Road Tolls (497.80) 
Security (2,896.09) 
Software Licences (1,719.45) 
Sundry Expenses (137.50) 
Total Trading Payments $  (2,553,372.63) 
Net Trading Receipts and Payments $  101,591.44 

Non-Trading Receipts ($) 
Accounts Receivable (Pre-Appointment) 362,123.19 
Administration Funding - Remuneration & Legal Costs 356,120.27 
Cash at Bank 782,119.16 
Cash on Hand 7,800.00 
FEG Funding 217,558.00 
GST Received 14,327.00 
Interest Income 2.51 
Other Current Assets 99,451.26 
Pre-Appointment Rent Received 2,738.44 
Proceeds from Sale of Inventory on Hand 6,693.86 
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Proceeds from Sale of Plant and Equipment 877,432.10 
Refunds 4,382.76 
Sundry Receipts 35,459.33 
Total Non-Trading Receipts $  2,766,207.88 

Non-Trading Payments ($) 
Accounting Fees (800.25) 
Accounts Receivable (Pre-Appointment) (50,498.12) 
Administration Expenses - Fuel (90.21) 
Advertising (5,500.00) 
Appointee Fees (1,077,983.23) 
Auctioneer Labour Costs (16,720.00) 
Bank Charges (6,482.33) 
Bond Refund (210.09) 
Brokerage (8,250.00) 
Commission (37,335.76) 
Council Application Fees (192.00) 
Incorrectly Received Rent (7,649.74) 
Insurance Expense (24,220.43) 
Interest Expense (2.22) 
Legal Fees (182,814.77) 
Lift Servicing (1,436.06) 
Mail Redirection Fees (528.60) 
Merchant Chargeback (150.00) 
Pre-Appointment Bond Refund (618.60) 
Removal & Transportation Costs (33,151.25) 
Repairs & Maintenance (5,536.41) 
Secured Creditor Distributions (511,155.58) 
Stamp Duty (2,017.52) 
Valuation Expense (20,460.00) 
Venue Hire (3,916.00) 
Total Non-Trading Payments $  (1,997,719.17) 
Net Non-Trading Receipts and Payments $  768,488.71 

Net Receipts (Payments) $  870,080.15 



FORM 535 - FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM) 

Subregulation 5.6.49(2) 

Corporations Act 2001 

FSG AUSTRALIA (IN LIQUIDATION) ACN 112 839 184 (THE COMPANY) 

To the Liquidators of FSG Australia 

1. This is to state that the Company was on 30 June 2018, and still is, justly and truly indebted to:

Name of Creditor: 

Address of Creditor: 

Debt Owed: $ and cents 

Particulars of the debt are: 

Date Consideration 
(state how the debt arose) 

Amount 
(incl. GST) 

$   c 

GST 

$   c 

Remarks  
(include details of voucher 
substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any satisfaction or
security for the sum or any part of it except for the following:  (insert particulars of all securities held. If the securities are on the
property of the company, assess the value of those securities. If any bills or other negotiable securities are held, show them in a
schedule in the following form.) 

Date Drawer  Acceptor Amount Due Date 

3. * I am the creditor personally OR

3. * I am employed by the creditor and authorised in writing by the creditor to make this statement   OR

3. * I am the creditor's agent authorised in writing to make this statement in writing.
* Omit if inapplicable 

I know that the debt was incurred for the consideration stated and that the debt, to the best of my knowledge and belief, remains 

unpaid and unsatisfied. 

Dated: ________________________________________ 

Name of authorised Person Signature of Authorised person 

Occupation Address 

Email Telephone 

  I/we nominate to receive electronic notification of notices or documents by email at the following address: 

Email address: 

APPENDIX B
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