ARTICLE

Cost recovery for COVID-19
disruption claims in the Philippines
The COVID-19 epidemic has caused major disruption to projects around the world, with
many finding it difficult, or impossible, to fulfil their contractual obligations as a result. The
Contractor’s knee-jerk reaction is to cry “Force Majeure” (FM) and follow the contractual
provisions governing such a claim. However, depending on how the FM clause is worded, this
is generally known to award delay only with recovery of costs rare. In addition, FM claims
usually open the contractor up for Employer rebuttal; claiming the event was foreseeable and
the contractor was ill prepared.
Certain Civil Codes, although adding clarity to what
constitutes a FM event, may also be silent on the
entitlement for costs. In the Philippines, Article 1267 of the
Civil Code states:

“When the service has become so difficult as
to be manifestly beyond the contemplation of
the parties, the obligor may also be released
therefrom, in whole or in part.”
Being released from an obligation due to a FM event does
not equate to entitlement to recover costs. However,
Article 1174 states:

“Except in cases expressly specified by the law,
or when it is otherwise declared by stipulation,
or when the nature of the obligation requires the
assumption of risk, no person shall be responsible
for those events which could not be foreseen, or
which, though foreseen, were inevitable.”
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With the effects on a project’s manpower, material and
equipment flow still ongoing, reliance on FM is unlikely to
be enough to recover both what has and will be incurred.
For this reason, it would certainly be prudent to look
closely at how the FM clause is worded as well as consider
alternative provisions, as early as possible and remain
consistent in that position, taking into consideration the
relevant notification obligations.
It may, therefore, be more practical to claim ‘Change in
Legislation’ in order to cover both costs and delay. Afterall,
it is likely that the COVID-19 virus itself had no measurable
effect on the project; rather it was the introduction of new
legislation directly causing the disruption. In the FIDIC
contract (2017), the terminology changed to ‘Adjustments
for Changes in Laws’,1 however, the relief entitlement is
the same i.e. claims for payment and EOT are recoverable
under the conditions laid out in Clause 20.2.

FIDIC (2017), Silver Book, General Conditions of Contract, Clause 13.6
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In the Philippines, the overarching events which gave rise
to the impacts from disruption were caused by various
Changes in Legislation from national, provincial and local
government entities. These entities have the authority
to enact and enforce laws which have a direct influence
on projects; such as implementing curfews, temporary
quarantine of local, provincial and national areas, the
immediate implementation of additional safety measures
and the temporary closure of certain public offices.
Below is a list of government entities which are the most
likely to issue COVID-19 related legislation which directly
disrupts work progress on large construction projects.

The Office of the President

The Philippines Department of Labour and
Employment

From the initial stages of the pandemic the OP issued
Proclamations which directed all government entities to
implement appropriate regulations forcing compliance
with the directives contained therein. Similar to Executive
Orders, Proclamations are acts of the President declaring
a status or condition resulting in the implementation of a
specific law(s) or regulation(s).7

On 18 May 2020, the Philippines Department of Labor
and Employment (DOLE) issued Labor Advisory No.
18 Series of 2020, entitled ‘Guidelines on the Cost of
COVID-19 Prevention and Control Measures’ which
requires all employers (in the case of contracts for
construction the ‘employer’ is identified as the principals
or ‘clients’ of the construction contractor) to shoulder the
cost of compliance with COVID-19 prevention and control
measures.2
This may cover expenses related to the mandatory
control measures required by the Department of Public
Works and Highways (DPWH), Department Order (DO) No.
35.3 This DO outlines the new construction work related
guidelines to be implemented by all DPWH infrastructure
projects during the COVID-19 public health crisis. These
include, among others, increased testing and health
monitoring requirements, quarantine and isolation
facilities, additional sanitisation measures, worker’s
COVID-19 prevention training, distribution of specialised
Personal Protective Equipment (PPE) and additional
transportation for off-site employees. However, these
costs are likely to be insignificant when compared to
other costs such as prolongation, idle equipment and
manpower, lower work efficiency etc.

The Office of the President (OP) is able to mobilise
all executive governmental departments to assist in
the performance of a specific directive. Through an
Executive Order (A governmental policy directive to all
governmental agencies within the issuing governmental
entity’s jurisdiction having the force of law4) No. 168 in
2014,5 the OP organised eleven different governmental
agencies in the creation of the Inter-Agency Task Force on
Emerging Infectious Diseases (IATF) which spearheaded
the creation of the COVID-19 National Task Force
(NTFCOVID-19).6

Inter-Agency Task Force on Emerging Infectious
Diseases (IATF)
The IATF was formed by the Office of the President,
Executive Order 168 and is made up of various
government departments. It serves as the policy-making
body of the NTFCOVID-19, the operational command
headed by the Secretary of National Defense.8 The
IATF’s main role is to assess, monitor, contain, control
and prevent the spread of any potential epidemic in the
Philippines.
Through issuing Resolutions (The official expression
of the opinion or will of a legislative entity. With the
president’s approval a Resolution has the effect of law),
the IATF has the power to mobilise any governmental
department, bureau, office, agency or instrumentality
of the government, including government-owned or–
controlled Corporations (GOCCs), government financial
institutions (GFIs), local government units (LGUs), non-

The Department of Labor and Employment, Labor Advisory No. 18 Series of 2020 (www.dole.gov.ph/php_assets/uploads/2020/05/
Labor-Advisory-No.-18-20.pdf)
3
DPWH Department Order No. 35 (www.dpwh.gov.ph/dpwh/sites/default/files/issuances/DO_35_s2020%20updated2.pdf)
4
Republic of the Philippines, Administrative Code of 1987, Book III, Title I, Chapter II, Section 2
5
Executive Order No. 168 (lawphil.net/executive/execord/eo2014/eo_168_2014.html)
6
Republic of the Philippines, Presidential Communications Operations Office, Press Briefing, 25 March 2020
7
Republic of the Philippines, Administrative Code of 1987, Book III, Chapter 2, Section 4
8
Republic of the Philippines, Presidential Communications Operations Office, Press Briefing, 25 March 2020
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government organisations (NGOs) and the private sector.9
On 27 April 2020,10 the IATF was given the authority
to impose, lift or extend community quarantine
in provinces, highly urbanised cities (HUCs), and
independent component cities (ICCs).

The Provincial Government
Under the control of the provincial governor, the role of
the provincial government is to, among others, pass laws
which comply with national laws for the welfare of the
municipalities such as those detailed in the Presidential
Proclamations. The provincial government is also tasked
with ensuring that the mayors of component cities and
municipalities are in line with provincial laws.
The provincial government approves measures
and adopts quarantine regulations to prevent
the introduction and spread of diseases within its
jurisdiction. Until 16 May 2020, through Executive Orders,
the provincial government had the power to implement
province-wide quarantine measures including closing
air and seaports and restricting provincial modes of
transportation. After this date, the provinces must appeal
to the IATF for quarantine designation.11

Municipal Government
Under the control of the municipal mayor, the municipal
government is the law-making body of the municipality
(or towns) and enforces compliance with provincial and
national directives such as Proclamations and provincial
Executive Orders.
The municipal government has, among others, through
municipal Executive Orders, the power to enforce local
quarantines, implement curfews and restrict the flow of
local transportation.

City Government
City governments in the Philippines, of which there are
67,12 is a type of local government unit under the control
of the city mayor. Like the municipal mayor, the city
mayor has, among others, the power to issue Executive
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Orders and enforce local quarantines, implement
curfews and restrict the flow of local transportation
within the boundaries of the city.

Barangays
The barangays (or villages) are the smallest units of local
governments in the Philippines. Under the control of the
barangay captain, local laws and ordinances are enforced
such is traffic stops, localised quarantine and restrictions
on the flow of people within the constituency.

Department of Public Works and Highways
The Department of Public Works and Highways (DPWH)
functions as the engineering and construction arm of
the Government and is tasked to, among others, issue
Department Orders (an order issued by an agency of
the national government, sanctioned by an Executive
Order) outlining worker guidelines which comply with
other Department Orders and governmental issuances
to ensure appropriate safety standards are met.13 As an
agency of the national government, Department Orders
issued by the DPWH have the force of law granted by a
presidential Executive Order.14

Prudent Industry Practices
Prudent industry best practices are generally accepted as
the most prudent course of action and are a benchmark
feature of accredited international management
standards such as Environmental Health and Safety
(EHS) standards ISO 14001.15 Unless expressed in the
contract, these measures have no legal bearing on
construction projects. However, they do represent,
among others, recommendations to contracting parties
for resolution of COVID-19 related disputes.
The Construction Industry Authority of the Philippines
(CIAP) was established by presidential decree16 to enforce
relevant and reasonable rules and requirements, as well
as implement practicable and efficient procedures for
pre-qualification of public construction projects. On 30
March 2020, the CIAP issued a Memorandum Circular for

Executive Order No. 168 (lawphil.net/executive/execord/eo2014/eo_168_2014.html)
IATF Resolution No. 29 (www.covid19.gov.ph/wp-content/uploads/2020/05/IATF-Resolution-No.-29.pdf)
11
IATF Resolution No. 29 (www.covid19.gov.ph/wp-content/uploads/2020/05/IATF-Resolution-No.-29.pdf)
12
The Philippine Network Foundation, (www.ph.net/htdocs/government/phil/loc-gov/index.html)
13
The Department of Public Works and Highways (www.dpwh.gov.ph/dpwh/about/dpwh-reforms)
14
Administrative Code of 1987, Book VII, Chapter 1, Section 2 (1)
15
Nash, J. Ehrenfeld, J., Environment: Science and Policy for Sustainable Development, Code Green: Business Adopts Voluntary
Environmental Standards, 2010
16
Presidential Decree No. 1746 (ciap.dti.gov.ph/sites/default/files/PD1746.pdf)
9
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the Construction Industry entitled ‘Emergency Response
in Light of the Declaration of a State of National Calamity.’17
This memorandum set out a number of recommended
initiatives, largely aimed at providing payment and
medical assistance and other relief to professionals in
the construction industry. Specifically, item 10 in this
memorandum emphasises the need to facilitate release
of payments to contractors to “help alleviate the adverse
psychosocial and economic effects of this crisis to our
construction industry professionals.”
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These legislative changes can easily be referenced and are
indefensible. Combined with solid substantiated costs and
reference to prudent industry practices, this can put the
contractor in a position of strength when pursuing both
cost and delay related disruption from COVID-19.

Conclusion
In summary, the COVID-19 pandemic initiated a flurry
of new legislation in the Philippines and elsewhere.
Where substantial costs are involved, depending on
how the FM clause is worded in the contract, it may be
more beneficial to use the Change in Legislation clause
when pursuing a COVID-19 Disruption Claim, rather than
attempting to stretch a FM clause to recoup such costs.
It is important when drafting a disruption claim of this
nature that the effect is clearly linked to the legislative
change/modification/addition causing the said disruption.
Construction Industry Authority of the Philippines (www.ciap.dti.gov.ph/sites/default/files/M%20-%20Construction%20Industry%20
re%20COVID19%20rev4.pdf)
17

The views expressed herein are those of the author(s) and not necessarily the views of FTI Consulting, Inc., its management,
its subsidiaries, its affiliates, or its other professionals.
FTI Consulting, Inc., including its subsidiaries and affiliates, is a consulting firm and is not a certified public accounting firm
or a law firm.

DARREN BERNARDO
Senior Consultant
Construction Solutions
+82 2 2190 3727
darren.bernardo@fticonsulting.com

FTI Consulting is an independent global business advisory firm dedicated to helping organisations manage change, mitigate
risk and resolve disputes: financial, legal, operational, political & regulatory, reputational and transactional. FTI Consulting
professionals, located in all major business centres throughout the world, work closely with clients to anticipate, illuminate and
overcome complex business challenges and opportunities.©2020 FTI Consulting, Inc. All rights reserved. www.fticonsulting.com

