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Force Majeure Project Impacts
Key Advice Amid COVID-19

COVID-19 (coronavirus) is, first and foremost, a public health emergency of enormous
proportions. The humanitarian cost to our communities, our country and the world is vast
and still rising. While safety and healthcare threats must come first, economic concerns follow
shortly after that, as we all seek to minimize the impact on our businesses and our economy. The
construction industry faces extraordinary unknowns regarding operations, revenue, contract
obligations, timely project delivery and project suspensions or shutdowns. Both project owners
and contractors will look to mitigate and recover the costs associated with these impacts.
Force majeure clauses are common and important clauses in the construction
contracts that require careful consultation with appropriate legal counsel. Further,
these clauses, depending on the contract, may have strict notice provisions and
requirements to quickly assess the impact to your project delivery time and
budget. FTI Consulting’s Construction Solutions practice provides assistance to
help project stakeholders navigate force majeure clauses in response to COVID-19,
including evaluation of the following issues and important considerations:
Is the force majeure event suspension of the work? It depends. Force majeure
events and their consequences are strictly dependent on how they are defined
in your specific contract. FTI can assist in a review of your contract to identify the
following:
— An owner’s or contractor’s expressed and implied duties
— A subcontractor’s duties, such as notice, estimates, updates and mitigation
efforts
— Rights and obligations with respect to off-site vendors
— Evaluation of available options for moving forward with the existing parties
What are the downstream effects of this unique force majeure event? This answer
requires an analysis of the project prior to the force majeure event and evaluation
of prospective and potential future cost and schedule impacts.
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FTI can determine the status of the project prior to the force
majeure event through the following steps:
— Review and documentation of the status of the project
— Establish a clear timeline for what federal, state and local
government emergency declarations were in place and
what impacts these had on the progress of the project
— Evaluate the forecasted milestone dates and various
scenarios resulting from the impact of the force majeure
event
— Identify delays and/or issues leading up to the event
— Document the costs incurred to date, including assessing
the value of the inventory on site

— Cost and time impacts due to new or heightened worker
safety protocols and potential site/access limitations

— Estimate and/or validate the cost to complete at the time
of work stoppage based on the status of the work in place

— Identify and evaluate the impacts of various scenarios
for contractor/subcontractor labor and equipment
availability, including downstream impacts

— Assist with a cost benefit analysis of either continuing
with the current contractor or terminating the current
contractor and hiring a completion contractor, and
include the scenarios in the project forecast
— Facilitate discussions regarding agreement on work in
place, progress to date, cost of the work completed
FTI can evaluate how the overall project progress and cost
going forward may be impacted by this unique force majeure
event, including assessment of potential risk factors such as:
— Identify, separate and track costs resulting from the force
majeure event

— Identify and evaluate the impacts of supply chains and
off-site activities (like fabrication activities), including
evaluating whether to order and expedite critical
materials and/or consider alternate material sourcing
FTI Consulting’s construction claims professionals are
prepared to assist your project teams in assessing the
impacts to your project. Our global footprint allows us to
address projects around the world. Further, FTI’s diverse
teams of financial and insurance experts can help your
company navigate other avenues of possible financial
recoveries and protections during this unprecedented period
in our world and industry.

— Impacts of the federal, state and local government
emergency declarations and likelihood of additional
constraints
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