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The construction industry has faced mixed reactions to the pandemic: some locales are 
allowing construction projects to continue as an “essential service” and others are shutting 
down construction altogether.  As we emerge from quarantine in the coming months, the 
activity in the construction industry will likely increase rapidly and significantly. Owners and 
contractors will need assistance with navigating force majeure contract clauses, calculating 
schedule delays, loss of productivity, and damages, and responding to disputes stemming from 
work stoppages. 

The Construction Solutions experts of FTI offer experienced industry perspectives and 
collaborative solutions that achieve positive outcomes for our clients. In this section, of our 
2020 Insights: Top Disputes & Investigations, we highlight our work helping clients resolve 
disputes on major Construction Solutions projects.

Construction Solutions

https://www.fticonsulting.com/insights/newsletters/insights-dispute-advisory-services
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Patrick McGeehin 
Senior Managing Director 

Narrowing Claim Amounts with  
Forensic Accounting

Jonathan Haag
Managing Director 

Subject Matter ExpertsCounsel engaged FTI Consulting on behalf of a prime contractor on a building project 
in Florida related to a transportation terminal and office building. The steel fabrication 
and erection subcontractor on the project made a claim against FTI’s client for various 
additional costs it allegedly incurred to address impacts due to design and project 
management issues by our client (the contractor) and the owner and designer. 

FTI’s team provided an assessment of the damages and offered two expert reports 
that addressed the subcontractor’s individual claims. This review revealed significant 
deficiencies with all of the claims, which forced the subcontractor to revise its claims 
and approach to the dispute on several different occasions. 

In addition, we analyzed the detailed accounting and job cost records of the 
subcontractor to determine the value of its actual costs associated with the project. 
Based on the detailed review, our experts opined that the cost records, and a reasonable 
profit, did not even come close to approaching the total amount of the claims that had 
been submitted by the subcontractor. The claiming subcontractor then attempted to 
modify the historically-recorded costs to include additional allocations and adjustments 
of costs, with the aim of inflating costs in response to our opinion on the issue. 

FTI identified and presented a number of reasons the subcontractor’s revised approach 
should be rejected and our expert conclusions in this regard were accepted into 
evidence. In the view of our client, this represented the only amounts in evidence on this 
point and were not successfully challenged on cross examination by the subcontractor’s 
counsel. This testimony alone resulted in the subcontractor’s claim being reduced by 
nearly 60 percent. 

After the testimony of FTI and other experts, the case settled favorably for FTI’s client. 
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Margie Collins
Senior Director 
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Subject Matter Experts

Total Cost Under Breach of Contract  
and Termination

The subcontractor on a high-end residential project in Chicago was suing the prime contractor for breach of contract and termination 
damages associated with its performance under the project. The subcontractor had previously submitted certain discrete delay and  
other extra work claims to the prime contractor which were then passed onto the owner as part of a previous lawsuit and arbitration  
filings and decisions.

The subcontractor’s counsel retained FTI Consulting to assess the damages. We recommended submitting the total costs incurred by  
the subcontractor as the damages approach, since the contract had been terminated by the prime contractor due to the owner’s breach. 
Legal issues arose as to whether the subcontract had been terminated and that issue was also put to the Court for a decision.

FTI analyzed and tested the actual direct costs incurred by the subcontractor and we provided an expert to testify as to those amounts  
and the propriety of using a total cost method when a contract is terminated, breached or canceled.

The Court found that our client’s subcontract had, indeed, been terminated, and that it was entitled to the total cost that it had incurred. 
The Court adopted 100 percent of the direct costs that were presented by FTI’s expert, despite opposing expert testimony challenging  
many of the cost amounts.
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Neil Gaudion 
Senior Managing Director 

Expert Services for Mega-Project Dispute
A multi-billion dollar project involving one of the world’s largest engineering, 
procurement, and construction management (EPCM) contractors spawned a significant 
dispute. The project owner had accused the EPCM contractor of failing to manage 
virtually every aspect of the project, which resulted in the delayed delivery of the project 
and at a significantly increased cost as compared to the owner’s original estimates. 

FTI Consulting was engaged by outside counsel to provide an opinion on the 
performance of the EPCM contractor and whether it met the required standard of care. 
Providing an opinion on whether the EPCM had met its standard of care required FTI 
to provide an assessment of every facet of the EPCM’s performance on the project. 
This included evaluating its execution of work related to engineering, procurement of 
equipment and materials, execution of an extensive off-site modularization program, 
procurement and administration of contracts for installation works on site, construction 
management, and project controls (including tracking progress, productivity, and cost; 
scheduling; forecasting and reporting). 

The course of these investigations required that we also review the Front-End 
Engineering and Design (FEED) performed by another contractor, as well as provide an 
opinion on the factors resulting in the cost increases and schedule delays on the project. 

Our experts provided testimony in dispute proceedings, using their extensive 
experience in the execution of megaprojects to explain their opinions on all aspects 
of the EPCM performance.  

Ray Wu
Senior Consultant 

Subject Matter Experts
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Subject Matter Experts

Advising on Infrastructure Hub in Canada  

Counsel for the construction contractor on one of the largest and most complex infrastructure projects ever undertaken in Canada retained 
FTI Consulting to quantify and analyze the delays and disruptions experienced. One of Canada’s busiest transportation facilities saw the 
construction of a transportation concourse larger than a Manhattan city block, and the excavation and construction of a new retail level 
beneath the existing structure that included shopping and restaurants. Nearly a billion dollars’ worth of construction was performed while 
the facility remained in full operation.

Our experts synthesized vast amounts of project data requiring complex issue and schedule investigations. We prepared an as-built 
schedule, identified the as-built critical path and determined the events and impacts that delayed the completion of the work. This process 
also enabled us to narrow down thousands of change orders, requests for information and architect’s supplemental instructions to those 
relevant to critical path delays. Our investigative efforts involved collaborating with several subcontractors to further examine specific 
details of the issues impacting critical path work. Moreover, FTI was instrumental in facilitating and coordinating the investigative efforts of 
other experts, including the standard of care and damages experts. 

Following years of litigation and the submission of our expert report, the complex dispute was resolved via mediation between the parties. 
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FTI Consulting is an independent global business advisory firm dedicated to helping organizations manage change, 
mitigate risk and resolve disputes: financial, legal, operational, political & regulatory, reputational and transactional. 
FTI Consulting professionals, located in all major business centers throughout the world, work closely with clients to 
anticipate, illuminate and overcome complex business challenges and opportunities.  
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