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Introduction and Market Update

With summer just around the corner, FTI Consulting’s
Activism and M&A Solutions team welcomes readers
to our June 2023 Activism Vulnerability Report that
highlights the findings from our Activism Vulnerability
Screener for 1Q23 and discusses notable trends and
themes observed in the world of shareholder activism
during the 2023 proxy season.

Following the consecutive collapses of Silicon Valley
Bank (“SVB”) and Signature Bank in March, other
regional banks have been under pressure. Despite the
U.S. Federal Reserve’s (“Fed”) efforts to prop up the
banking sector, the high-profile failures comingin such
close proximity undoubtedly contributed to depositors
withdrawing more than $100 billion from First Republic
Bank (“First Republic”) during 1Q23. This news,
coupled with First Republic having a high percentage
of uninsured deposits, triggered a run on the bank,
causing a liquidity crisis that the bank could not quell.!
On May 1, regulators seized First Republic, which had
reported $232.9 billion in total assets on March 31,
making it the largest U.S. bank failure since the 2008
financial crisis; JPMorgan Chase later agreed to buy
the majority of its assets.? In the weeks following the
First Republic Bank collapse, PacWest Bancorp, with
shares down 66.2% year-to-date and deposits likewise
hemorrhaging since SVB’s loss disclosure on March 8,
announced it was exploring a potential sale.®*

The U.S. government’s battle over the debt ceiling,
though resolved in early June, destabilized markets
in May when it appeared lawmakers might not come
to a resolution.® Despite the instability, investors were
granted some breathing room in May as inflation
continued to recede from its June 2022 peak.® The
Fed issued its tenth consecutive interest rate hike in
May, and although recent positive macroeconomic
data has left the option open to future rate increases
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later this summer, analysts are expecting the Fed to
pause tightening for at least one meeting to determine
if additional rate hikes are warranted.” A pause may
be more beneficial to investors than a direct rate cut
would be; the S&P 500 has historically climbed 16.9%
on average in the 12 months following a rate pause
compared to a 1.0% drop in the 12 months following
a rate cut.® At this point, market participants seem

to believe the Fed will pause this month, but could
resume rate tightening as early as July. However,
additional rate hikes may carry consequences of their
own, as the ever-present threat of a recession exposes
risks to equity investors, just when it seemed the
market was moving past a potential banking crisis.’

With share prices of financial institutions under

1

pressure, shareholder activists began circling the sector.

Campaigns focused on financial institutions doubled in
1Q23 relative to the same period last year. The Telecom,
Media & Technology (“TMT”) and the Industrials sectors
were also a focus for activists during the quarter.

Industries that saw the greatest increase in vulnerability
in 1Q23 were the Real Estate and Automotive, both
industries with considerable interest rate sensitivity,
each increasing nine spots in vulnerability according

to our Activism Vulnerability Screener. The Healthcare
Services industry experienced the largest decline in
vulnerability, dropping seven positions in the rankings.
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As of June 2, 2023, the Nasdaq Composite was higher by 26.5% year-to-date, the S&P 500 increased by 11.5% and
the Dow Jones Industrial Average (“DJIA”) was up by 1.9% (see graphic below). Over the same period, the CBOE

Volatility Index (“VIX”) was down 26.6%.%

Year-to-Date Performance (2023)**
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Shareholder Activism Update

Activist campaigns increased 8.2% in 1Q23 (132
campaigns) compared to 1Q22 (122 campaigns).*?

The Financial Institutions sector was the most
targeted sector during the quarter by a large margin,
as 36 campaigns were initiated in 1Q23 compared

to 18 campaigns in 1Q22. The heightened activist
activity observed in the Financial Institutions sector
was largely driven by depressed stock prices and
underperformance, as interest rates hikes continue to
expose fundamental weaknesses in participants of the
sector (e.g., Dow Jones U.S. Select Regional Bank Index
fell 27.5% YTD.)*> Blue Foundry Bancorp, AmeriServ
Financial, Inc. and Genworth Financial, Inc. were just
some of targets pursued by activists in 1Q23, and

the financial sector continues to be top-of-mind for
activists into the second quarter.’® Other noteworthy
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contributors to the campaigns total include the TMT
sector and the Industrials sector, tallying 20 and 19
campaigns in 1Q23 compared to 22 and 15 campaigns
in 1Q22, respectively. Together, the three sectors
accounted for 56.8% of total campaigns initiated
during the quarter.’

Since the conclusion of 1Q23, campaigns have been
launched against Aimia, Inc. and Sound Financial
Bancorp, Inc. (“Sound Financial”).}” Of the more recent
campaigns, Stilwell Value LLC (“Stilwell”) is seeking
board representation at Sound Financial, citing the
belief that the assets of the entity are not adequately
reflected in its current share price.'® The pursuit

by Stilwell came just two weeks after the activist
unsuccessfully bid for board representation at Peoples
Financial Services Corp.?
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Activist Targets by Sector - 1Q23 Year-Over-Year Change®
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In the United States, total seats won, including seats won via settlement, increased 11.1% in 1Q23 compared

to the same prior year quarter. Since the adoption of the Universal Proxy Card (“UPC”) on September 1, 2022,
through the end of 1Q23, the number of seats won in the U.S. increased 16.2%. The number of seats remaining
in play for upcoming votes decreased 63.9% compared to the same time period last year.?! Further, significantly
fewer proxy contests have been launched (14 vs. 26 in the prior year).?? These statistics may suggest that UPC’s
implementation, so far, has led to a higher volume of seats won, while decreasing the occurrence of proxy fights

between activist investors and target companies.

The Effects of UPC on Board Seats and Proxy Contests?
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The demand data suggests this as well. Settlements
accounted for 12.5% of all closed campaign demands
from September 1, 2022 through June 2, 2023,
relative to 8.5% during the four-year period from
August 31,2018 to August 31, 2022, the cutoff date
for the new regulation. The percentage of demands
that went to a vote also decreased from the pre-UPC
era: 2.9% went to a vote in the four years prior to the
new regulation, compared to just 1.1% in the eight
months following enactment.?* Preliminary data of
campaign results thus far points to the accuracy of

the previous forecast mentioned in FTI Consulting’s
Q4 2022 Vulnerability Report, that settlements will
likely increase in the 2023 proxy season due to UPC.
While this initial data seems to support this prediction,
outcomes of ongoing campaigns and future proxy
seasons need to be evaluated to validate such a trend.

U.S. activists’ demands involving M&A mimicked
the global trend of M&A deal volume continuing to
fall throughout early 2023.° In 1Q23, the number
of demands by activists involving M&A decreased
by 47.4% quarter-over-quarter (20 in 1Q23 vs. 38
in 1Q22).% M&A-related activist demands continue
to be modest as interest rate hikes, inflation and
recessionary fears hinder companies’ dealmaking
enthusiasm.?”” Though weakening valuations may
continue to invigorate activists in some areas,

the pressure in M&A markets may prove a bigger
counterweight than previously thought.

Large-cap companies continue to be highly targeted,
as the percentage of campaigns involving large-cap
companies remained consistent from 1Q22 (41.8%

in 1Q23 vs. 41.7% in 1Q22).2% A trend predominately
targeting large-cap companies has emerged,
commonly known as “swarming,” or when multiple
activists are pursuing the same target.” We observed
this trend start to show up in the data, as 36% of 1Q23
campaigns were initiated at a target company already
navigating activist pressures.®® A potential driver of this
new trend may be the depressed stock prices of large
corporations whose shares were once richly valued,
thus allowing activists to capitalize on low valuations
by acquiring larger stakes. However, swarming could
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also be a byproduct of a scarcity of promising targets.**
A potential issue with swarming is that activists often
have opposing views on key topics, presenting several
conflicting narratives simultaneously to the company
and other shareholders and obstructing efforts to
create value-additive change.*

=g

One example, beginning in late 2022, Ritchie Bros
Auctioneers Inc. (“Ritchie Bros.”), an industrial
auctioneer, announced plans to acquire IAA, Inc.
(“IAA”), an online automobile auctioneer. Shortly after
this announcement, activists and Ritchie Bros.
shareholders Luxor Capital (“Luxor”), Starboard Value
(“Starboard”) and Ancora Advisors began commenting
on the situation. In December 2022, Luxor publicly
opposed the merger.** The next month, Starboard
offered a $500 million investment if its CEO, Jeff Smith,
was appointed to Ritchie Bros.’ Board and if the IAA
acquisition was completed.* In February 2023, Ancora
Advisors supported the acquisition and criticized funds
who opposed the merger.®> On March 12,2023, despite
the many conflicting voices and interests, along with a
lack of support from ISS and Glass Lewis, Ritchie Bros.
received shareholder approval for the merger.?®


https://www.fticonsulting.com/insights/reports/activism-vulnerability-report
https://www.fticonsulting.com/insights/reports/activism-vulnerability-report

PUBLISHED 06/13/2023 - THE ACTIVISM VULNERABILITY REPORT

We also recently observed a trend of activists seeking
change at companies listed in foreign markets. In 1Q23,
despite a slight increase in campaign volume, the U.S.
accounted for 54.1% of campaign activity, compared
t0 60.0% in 1Q22. This proportion change was due to
the number of target companies in foreign markets
increasing 29.3%, to 106 in 1Q23 from 82 in 1Q22.*"

In 1Q23, Elliott Management initiated a campaign in
Japan against Dai Nippon Co. Ltd. (“Dai Nippon”).®
Following this, in March, Dai Nippon announced

its largest share buyback in the company’s history,
promising to repurchase approximately 30% of its
market capitalization.® Likewise, in April, ValueAct
Capital Partners (“ValueAct”) initiated a campaign
against Japanese retail giant Seven & i Holdings Co. Ltd.
(“Seven &i”), demanding the company spin off its
7-Eleven convenience store chain. The activist was
seeking to replace four board members but recent
news from the Japanese company unveils a successful
defense against ValueAct, as all 15 proposed directors
by the company were elected.* * Meanwhile,

Jeff Ubben’s Inclusive Capital Partners made its
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largest investment to date in German pharmaceutical
giant, Bayer AG (“Bayer”).** This stands in contrast to
1Q22, when established activist funds initiated fewer
campaigns overseas.® Looking to the future, as the U.S.
markets evolve and the activism landscape becomes
potentially more crowded, we will continue to monitor
where U.S. activists allocate money overseas and how
campaigns run their course as shareholder activism in
foreign markets increases in popularity.

With the activist asset class expanding, and a
limited appetite to pursue M&A initiatives in the
current U.S. market, the question becomes “how
will activists evolve their strategies to differentiate
themselves?”* The increased interest in foreign
markets and swarming could be a forced reaction
as activists jockey for position and opportunities,
as the large field of activists continues to grow.
As markets evolve and regulation adapts, we will
be keeping an eye out for savvy activists looking
to innovate and differentiate in response to these
changes in the market and regulations.
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The Importance of Company Directors

Over the past two decades as the number of activists
and assets under management of existing activists
have grown, corporate directors are accumulating
experience sitting across the table from activists. As of
2022, 38% of directors in Russell 3000 companies have
experienced being targeted by an activist campaign.*
Finding success when approached by an activist starts
with understanding how to address them proactively,
and potentially welcoming individuals on the board if
it provides a strategic opportunity.*

Activists derive power in their ability to persuade
shareholders. If a company wants to work proactively
to avoid shareholder activism or minimize the
distraction of a campaign, they must understand
shareholder sentiment and operate to maintain
shareholder support.*

For companies targeted in the current proxy season,
just over 70% of cases involved SG&A costs above
their peer group, leaving room for activists to create
value by streamlining operations and cutting excessive
costs.® In October 2022, Meta Platforms, Inc. (“Meta”)
received a letter from Altimeter Capital Management
demanding headcount reductions and reduced capital
expenditures.® Months later, CEO Mark Zuckerberg
opened the February 2023 (4Q22) earnings call by
stating, “I want to discuss my management theme

for 2023, which is the year of efficiency.”° In the April
2023 (1Q23) earnings call, Mr. Zuckerberg followed up
with an immediate reference to the progress being
made regarding efficiency and the improvement of its
financial position.>! Meta provides an excellent example
of quickly taking action and communicating with
shareholders to maintain support. Since the original
conference call in February, the stock is up 78.0%.°?
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In the current proxy season, 67% of targeted
companies had lower returns on capital employed
than peers.>* On May 5, 2023, Bradley Radoff filed a
Schedule 13D disclosing a 5.7% stake in LifeVantage.
In the filing, Mr. Radoff stated his intention to hold
management accountable to a double-digit EBITDA
margin and to implement a value-enhancing capital
allocation framework. Mr. Radoff is also pushing for
an enhancement of the company’s directors. Investors
seemed to agree, as the stock has risen 27.8% since the
date of filing.>*

As shareholder activism continues to grow,
experienced directors are a strong asset for any
company, especially if their approach to oversight
mimics the mindset of an activist investor. Such a
mindset enables them to preempt a possible activist
attack and, if they have experience working through a
playbook of activist defense tactics, understand how
to govern shareholder support. Will companies add
board members based on previous experience with
shareholder activists? And will this experience prove to
be valuable in future engagements?

]’/l/’
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Observations & Insights

The 2023 proxy season has largely kept pace with the
strong momentum built during the breakout year for
shareholder activism we saw in 2022, resulting from
“pent up” interest among activists eager to deploy war
chests of capital once the pandemic subsided. While we
are still in the final innings of the 2023 proxy season,
there have already been over 360 companies in the

U.S. that were subject to activist demands, robust by
historical standards yet slightly below trend compared
to last season, as some activists have taken a “wait and
see” approach to how the SEC’s new universal proxy
card (UPC) rules play out. Things are also getting busier
in Canada, Europe and Asia - measured by volume,
market cap and publicity - with over 260 non-U.S.
companies finding themselves in the crosshairs of an
activist this season, including high profile engagements
at Bayer, Alibaba, Airbus and Seven & i.

The 2023 proxy season most notably ushered in the new

UPC rules that took effect in the U.S. on September 1, 2022.

Leading up to the 2023 season, UPC was our industry’s
shiny new object that unleashed a tsunami of spirited
discourse and debate on how the “mix-and-match”
capability of UPCs would impact shareholder activism.

This is what we have seen in the activism trenches
under UPC - settlements, settlements. .. and more
settlements. The UPC format has made many
shareholder activists think twice about going for board
control and has resulted in more focused campaigns
seeking to replace only the most vulnerable incumbent
directors. As a result, boards have been more willing

to settle on one or two seats held by their weakest-link
directors rather than taking their chances at an annual
meeting. The numbers speak for themselves - during
the 2023 season in the U.S., ~50 situations have settled,
resulting in ~90 dissident nominees being seated on
boards - less than 20 campaigns have gone to a vote or
are scheduled to go to a vote.
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Since prior to the UPC rollout, we have been pounding
the table for people to ignore narratives advanced by
company-side advisors that UPC would open up the
floodgates for first-time activists because the rules
would purportedly make it easier and cheaper for them
to run proxy fights. Woven into these narratives were
patently false and irresponsible assertions that any
shareholder would be able to free-ride the company’s
proxy card without conducting its own solicitation
under the new rules.

Recent data clearly dispels these claims - during

the 2023 proxy season, the rate of U.S. campaigns
commenced by first-time activists as a percentage of all
campaigns has stayed almost exactly in line with past
years (low 20% range since 2020). In addition, these
proxy fights did not get any cheaper for activists under
the new rules - the dissidents waging UPC campaigns
that already went to a vote or are scheduled to go the
distance expected to spend on average ~5$1.15 million
per campaign, according to their proxy statements.
Ironically, the same company advisors who claimed
that UPC would make proxy fights cheaper and more
accessible to shareholders have actually driven up

the cost of running a dissident campaign by advising
companies to expand their advance notice bylaw
procedures under the guise that they must be aligned
with the new UPC rules.

Andrew Freedman, Chair,
Shareholder Activism Practice Group,
Olshan Frome Wolosky LLP
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Screener Results
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Rank ;:22%;3 FTI Consulting Industry FTI Consulting Sector Vulneraltglzify Score Vulner:ﬁﬁfy Score
1 - Savings Banks Financial Institutions 60.2 59.7
2 Al Biotechnology Healthcare & Life Sciences 59.7 59.2
3] A3 Telecommunications T™T 57.8 56.5
4 v2 Aviation & Airlines Industrials 56.9 59.3
5 - Media & Publishing TMT 56.0 57.2
6 A9 Real Estate Real Estate 55.3 53.1
7 A4 Agriculture & Chemical Products | Agriculture 54.8 54.6
8 - Pharmaceuticals Healthcare & Life Sciences 54.7 56.0
9 A5 Regional Banks Financial Institutions 54.0 533
10 A9 Automotive Industrials 535 51.8
11 vi Healthcare Services Healthcare & Life Sciences 53.2 57.7
12 v3 Insurance Financial Institutions 53.1 56.1
13 v5 Business Services Services 53.0 54.7
14 v5 Utilities Energy, Power & Products 53.0 55.7
15 v3 Technology-Software TMT 52.8 53.6
16 A4 Professional Services Services 523 514
17 Al Consumer Non-Durables Retail & Consumer Products 513 52.5
18 A3 Banks Financial Institutions 513 51.2
19 V6 REITs Real Estate 513 53.5
20 v4 Hospitality & Gaming Hospitality, Gaming & Leisure 50.9 53.0
21 A3 Consumer Durables Retail & Consumer Products 50.6 49.6
22 v5 Life Sciences Healthcare & Life Sciences 50.6 52.8
23 A4 Chemicals Agriculture 50.6 47.0
24 v2 Consumer Finance Financial Institutions 49.6 50.1
25 v2 Aerospace and Defense Industrials 49.3 50.6
26 vi Financial Conglomerates Financial Institutions 47.8 477
27 A2 Industrial Equipment Industrials 47.1 46.2
28 A2 Power Energy, Power & Products 46.6 46.0
29 A5 Technology-Hardware TMT 46.2 44.0
30 v4 Restaurants Hospitality, Gaming & Leisure 46.1 474
31 - Construction Industrials 45.8 45.7
32 Al Industrial Distributors Industrials 457 442
88 v5 Mining Industrials 45.2 46.3
34 v2 Investment Managers Financial Institutions 45.0 44.3
35 - Transportation Industrials 41.1 422
36 - Energy Energy, Power & Products 39.6 354
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Few industries experienced substantial changes in
their vulnerability rankings, tracking with what we
observed in 2H22. We did not observe any industries
that moved 10 or more spots in our 1Q23 data. The
Savings Bank industry held steady from 4Q22 and
continued to rank as the most vulnerable industry

to activism. We would be remiss not to mention the
Real Estate industry, which jumped nine spots into
the top six industries most vulnerable to activism.
Following a period of rapid home sales and home-
price appreciation, the housing market in the U.S. has
recently cooled, as home affordability is becoming
more stressed (the average 30-year fixed mortgage
rate surpassed 6%).%> Commercial real estate has fared
even worse, as office and property valuations took a
nosedive since the onset of the COVID-19 pandemic.*®
Recent banking stressors from small- and mid-size
banks are exacerbating these concerns, as about 80%
of bank loans for commercial properties come from
regional banks.*

Similarly, the Automotive industry jumped nine spots
during the quarter, entering the top 10 most vulnerable
industries for the first time since 2Q22, primarily driven
by low total shareholder returns. The pandemic-fueled
disruption of global supply chains forced automakers

to slash production of new vehicles and resulted in
higher car prices. Although new vehicle supply is now
beginning to improve, demand has subsequently
weakened, which, coupled with stubbornly high interest
rates, may continue to challenge the industry in 2023.%®

FTI Consulting, Inc.

What This Means

With most indicators suggesting the credit cycle is
veering toward a downturn, it seems activists are
capitalizing on discounted valuations by initiating

a multi-year record-high number of campaigns
during the year so far.*®* The current macroeconomic
environment and changing regulatory landscape may
provide activists further opportunities to focus their
demands on profitability and cost-cutting measures.
Investors will be keeping a close eye on the Fed to
determine if its tightening cycle will end soon and
navigate a so-called soft landing. In the background,
although the debt ceiling debate was resolved and

a catastrophic default was avoided until at least
January 1, 2025, now that Pandora’s Box is open, the
issue could become a recurring battle in the future.®®

FTI Consulting’s Activism
Vulnerability Screener Methodology

The Activism Vulnerability Screener is a proprietary
model that measures the vulnerability of public
companies in the United States and Canada to
shareholder activism by collecting criteria relevant to
activist investors and benchmarking to sector peers.

The criteria are sorted into four categories,

scored on a scale of 0-25, (1) Governance, (2) Total
Shareholder Return, (3) Balance Sheet and

(4) Operating Performance, which are aggregated
to a final Composite Vulnerability Score, scored on
a scale of 0-100.

— By classifying the relevant attributes and
performance metrics into broader categories,
experts at FTI Consulting can quickly uncover
where vulnerabilities are found, allowing for a
more targeted response. FTI Consulting’s Activism
and M&A Solutions team determined these criteria
through research of historical activist campaigns
in order to locate themes and characteristics
frequently targeted by activist investors.

9
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The following is a selection of themes that are included for each category:

0 '
[=1p
i
Governance Total Shareholder Balance Sheet Operating
Return Performance
— Proxy voting standard — Capital gains — Capital allocation — Revenue and
— Board composition — Dividend and share — Leverage ratios earnings growth
— Proxy access repurchase policy — Liquidity — Profitability margins
— Relative valuation — Merger integration

The Activism and M&A Solutions team closely follows the latest trends and developments in the world of
shareholder activism. Due to the constantly evolving activism landscape, FTI Consulting’s Activism and M&A
Solutions team consistently reviews the criteria and their respective weightings to ensure the utmost accuracy
and efficacy of Activism Screener.

— — — —
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Senior Managing Director Senior Managing Director Managing Director Managing Director
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The views expressed herein are those of the author(s) and not necessarily the views of FTI Consulting, Inc., its management, its
subsidiaries, its affiliates, or its other professionals. FTI Consulting, Inc., including its subsidiaries and affiliates, is a consulting firm and
is not a certified public accounting firm or a law firm.

FTI Consulting is an independent global business advisory firm dedicated to helping organizations manage change, mitigate
risk and resolve disputes: financial, legal, operational, political & regulatory, reputational and transactional. FTI Consulting F T I ™
professionals, located in all major business centers throughout the world, work closely with clients to anticipate, illuminate and ﬁ
overcome complex business challenges and opportunities. ©2023 FTI Consulting, Inc. All rights reserved. fticonsulting.com
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