ARTICLE

Delay and Disruption:
“Same same, but different...”
Even though Delay and Disruption both constitute the loss of time (and potentially un-recovered
additional cost), there are some significant differences between these two concepts which are
essential to understanding the nature of the events which cause them and how one may go
about measuring their effects on the timing of a construction project.
What is the difference?
In the simplest form; a delay is a total loss of time and
disruption is only a proportionate loss, for example:
activity “A” should have started today, but only started
the day after.
This would be a delay event, as opposed to:
activity “A” did start today as planned, however, it only
progressed at half the rate due to an external influence.
Which would be a disruptive event.

Figure 1 – Extended duration due to lowered productivity

This loss in productivity can be visualised as displayed
within figure 1 below; here both the blue (undisrupted)
and red (disrupted) lines represent identical portions of
work starting on the same day, in this example 1 January
(assume a seven day work-week).
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The undisrupted activity was able to achieve its maximum
expected output for the assigned resources on 5 January
and was able to maintain this rate until 11 January before
production slowed due to natural causes (demobilisation
of labour, finishing works etc.).
Conversely, the disrupted period was not able to ramp
up productivity as quickly as its undisrupted counterpart
and was only able to achieve 70 percent of the production
rate capable under normal circumstances. This lower rate
of progress achieved ultimately resulted in this activity
finishing three days later.
Here, the lower actual production versus that which is
achievable, is the key element in separating a delay from a
disruptive event.
Consequently, the methods of determining the impact of
delay or disruption are also different. Where delay analysis
is concerned with determining the effect that an event
has had/ or will have on the contractual milestone(s) of
a project, a disruption analysis is focused on the loss in
labour efficiency on specific work activities due to an
event’s occurrence.
Common methodologies employed to establish the
relative effects include:
DELAY

DISRUPTION

Impacted As-Planned

Measured Mile Study

Time Impact Analysis

Earned Value

Retrospective Longest Path

Programme Analysis

Time Slice Windows

Comparable Studies (Work or Project)

As Planned vs As-Built

Specialty Industry Studies

Collapsed As-Built

Total Cost Methods
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Delay vs disruption analysis (extension of time)
Delay analysis is the procedure of determining what
affect an event will have on the project milestone(s)
or; identification of the cause of an effect which can be
observed on the project milestone(s); both of which can be
determined with the help of an activity network (CPM).1
When conducting a disruption analysis, on the other hand,
the analyst’s main focus is not on the activity network,
and not on the cause and effect relationship between
activities, but rather the cause and effect relationship
between the resource input and the lower than expected
output achieved.
The AACEI2 and SCL3 both go into detail regarding the
types of disruption analyses and which is applicable
when. However, here it is satisfactory to note that a
disruption analysis is a method of determining the loss
of productivity (lower efficiency) due to a specific cause
(disturbance, interruption etc.).
Figure 2 illustrates the production which was lost due to
repeated stopping and restarting of site activity caused
by others. As with most site activities, production may
not instantaneously return to 100 percent efficiency after
being stopped.
Here one may observe a work stoppage on 6 January
(which would constitute 1-day delay), and a subsequent
loss in productivity for the two days which follow. This
55 percent and 15 percent loss in efficiency on 7 and 8
January would be classified as disruption and would not
have occurred if not for the unplanned stoppage of the
works.

Figure 2 – Effect on productivity due to the requirement to stop and restart
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Hudson’s Building and Engineering Contracts, 13th edn, chapter 6
International Recommended Practice No. 25R-03, Estimating Lost Labor Productivity in Construction Claims
Society of Construction Law - Delay and Disruption Protocol, 2nd Edition February 2017
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“… a disturbance, hinderance or interruption
to the Contractor’s normal working methods,
resulting in lower efficiency. Disruption claims
relate to loss of productivity in execution of
particular work activities.”
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Important considerations for a disruption claim

When it comes to the additional costs due to a loss of
efficiency/ productivity attributable to others, direct
costs are normally compensable (contract dependent) no
matter if the activity(ies) feature on the critical path or not.
However, for a case to be made for EoT and Prolongation
costs on the other hand, these disruptive events will also
have to be shown as having a critical effect.

An important factor to ensure a successful disruption
analysis (debatably the most important) is the substantive
documentation which is used to support it.4 This should
be able to show the actual production achievable vs the
actual production achieved via contemporaneous site
records, and is critical for maximising a claim’s probability
of success.

This would mean that in order to successfully claim
relief from Liquidated Damages (Extension of Time) and
associated indirect costs (Prolongation) for disruptive
events, the claimant must establish both the extent of the
actual loss in productivity6 as well the extent of the effect
on contractual completion milestone(s) (i.e. it is on the
critical path of the project).

Whilst separation and isolation of factors which are
affecting the productivity achieved is another important
factor, there are a lot more variables which influence and
affect the amount of productivity achieved by project
resources than that of a pure delay event.

Proving that both these conditions have been met may
require the development of both a disruption analysis (e.g.
Measured Mile Study, Earn Value Analysis etc.) to firstly
quantify the total loss in efficiency, in conjunction with a
retrospective delay analysis to establish the criticality of
the disruption measured.

Some of these variables may be attributable to the
claimant’s own inefficiencies, such as underestimation or
planning/scheduling errors and these must be separable
and quantifiable from other effects caused by factors
outside of its control in order to be convincing.
Discharging the burden of proof for disruption remains the
same as with any other loss:5
— Events occurring which entitle a party to loss and
expense;
— The identified event(s) have caused a disruption (and/
or delay); and
— That the disruption has caused damages to be actually
incurred.
Additionally, the SCL describes the demonstration of
losses incurred due to disruption as the following:

“Disruption is demonstrated by applying
analytical methods and techniques to establish
the loss of productivity arising out of the
disruption events and the resulting financial loss.”
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No records? The caselaw “hail mary”
A lack of contemporaneous records substantiating a claim
for disruption is not in itself grounds for refusal,7 and the
responding party should only formulate its determination
after due consideration of the circumstances surrounding
the situation.
It is unreasonable to expect the claimant to maintain an
additional contingent of Quantity Surveyors and Project
Planning resources, over and above that which the
execution of the works requires, for the sole purpose of
producing contemporary documentation in order to prove
entitlement to disruption caused by others.8
That being said, reliance on the above strategy is
unlikely to yield favourable determinations, on all but
the rarest of cases, and should only be used when there
are no other options available. Proactively managing
contemporaneous information9 generated on-site
and subsequently using this information in order to
demonstrate a direct causative link between an event
and the disruption measured; remains the best option to
proving entitlement to disruption losses suffered.

Amey LG Ltd v Cumbria County Council [2016] EWHC 2865 (TCC)
Walter Lilly & Company Limited v (1) Giles Patrick Cyril Mackay (2) DMW Developments Limited [2012] EWHC 1773 (TCC)
6 One Step (Support) Ltd v. Morris-Garner [2018] UKSC 20
7 Chaplin v Hicks [1911] 2 K.B. 786, CA
8 Cleveland Bridge UK Ltd v Severfield-Rowan Structures Ltd [2012] EWHC 3652 (TCC)
9 Van Oord and another v Allseas UK Ltd [2015] EWHC 2074 (TCC)
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