The Arbitration Review
of the Americas 2022
Published by Global Arbitration Review in association with
Alston & Bird LLP
Benites, Vargas & Ugaz Abogados
Borden Ladner Gervais LLP
BVI International Arbitration Centre
Center for Arbitration and Mediation of the Chamber
of Commerce Brazil-Canada
CFGS – Correia, Fleury, Gama e Silva Advogados
Charles River Associates
Dentons
FTI Consulting

GST LLP
Holland & Knight
JAMS
Kobre & Kim
MHR | Martínez de Hoz & Rueda
Moreno Baldivieso
Morgan & Morgan
Pérez Bustamante & Ponce
Ruiz-Silva Abogados, SC
Secretariat

gar

www.globalarbitrationreview.com
© Law Business Research 2021

The Arbitration Review of the
Americas 2022
A Global Arbitration Review Special Report

Reproduced with permission from Law Business Research Ltd
This article was first published in August 2021
For further information please contact Natalie.Clarke@lbresearch.com

© Law Business Research 2021

The Arbitration Review of the Americas 2022
Head of insight Mahnaz Arta
Account manager J’nea-Louise Wright
Chief subeditor Jonathan Allen
Subeditor Helen Sou
Head of content production Simon Busby
Editorial coordinator Gracie Ford
Publisher David Samuels
Cover image credit iStock.com/blackdovfx

Subscription details
To subscribe please contact:
Global Arbitration Review
Meridian House, 34-35 Farringdon Street
London, EC4A 4HL
United Kingdom
Tel: +44 20 3780 4134
Fax: +44 20 7229 6910
subscriptions@globalarbitrationreview.com
No photocopying. CLA and other agency licensing systems do not apply.
For an authorised copy, contact natalie.hacker@lbresearch.com.
The information provided in this publication is general and may not apply in a specific situation. Legal advice should always be
sought before taking any legal action based on the information provided. This information is not intended to create, nor does
receipt of it constitute, a lawyer–client relationship. The publishers and authors accept no responsibility for any acts or omissions
contained herein. Although the information provided is accurate as of July 2021, be advised that this is a developing area.
ISBN: 978-1-83862-571-9
© 2021 Law Business Research Limited

Printed and distributed by Encompass Print Solutions
Tel: 0844 2480 112

© Law Business Research 2021

The Arbitration Review of the
Americas 2022
A Global Arbitration Review Special Report
Published in association with:
Alston & Bird LLP
Benites, Vargas & Ugaz Abogados
Borden Ladner Gervais LLP
BVI International Arbitration Centre
Center for Arbitration and Mediation of the Chamber of Commerce Brazil-Canada
CFGS – Correia, Fleury, Gama e Silva Advogados
Charles River Associates
Dentons
FTI Consulting
GST LLP
Holland & Knight
JAMS
Kobre & Kim
MHR | Martínez de Hoz & Rueda
Moreno Baldivieso
Morgan & Morgan
Pérez Bustamante & Ponce
Ruiz-Silva Abogados, SC
Secretariat

© Law Business Research 2021

Valuation and Damage Quantification: Do the Same
Principles Apply in the Covid-19 Era?
Neal Mizrahi, Leonardo Florencio and Natalie Quinn*
FTI Consulting
In summary
The global spread of the covid-19 pandemic has
significantly impacted businesses in various aspects,
resulting in potential increased complexity when
valuing businesses or assets. In this article, FTI Consulting
professionals consider the economic consequences of
the pandemic, disputes that are likely to flow from events
related to the pandemic and ideas on the application
of principles of valuation in assessing economic loss.
This article highlights the importance of applying
fundamental principles when performing business
valuations and damage quantification assessments in
times of uncertainty.

Discussion points
•
•
•
•
•

Economic effects of the covid-19 pandemic in
various regions and sectors
Types of disputes that may be likely to arise as a result
of events related to the pandemic
How the pandemic will impact the approach to
valuation and damage quantification
Considerations and impacts on valuation dates
Considerations in applying the market approach and
the income approach

Referenced in this article
•
•

Yukos Universal Limited (Isle of Man) v The Russian
Federation (PCA Case No. AA 227)
National Grid plc v Argentine Republic (UNCITRAL
arbitration)

Introduction

The covid-19 pandemic affected virtually every business around
the globe in many aspects, including customer demand, supply
chain, operational restrictions, commodity price shocks and macroeconomic policies. Although the pandemic has created new
challenges for valuing assets and businesses, practitioners may find
that the key to answering difficult questions still lies within the
fundamental principles of valuation.
This article offers a summary of the economic consequences
of the pandemic, observations on disputes that may be likely to
flow from events related to the pandemic and ideas on the application of principles of valuation in assessing economic loss.1
Economic effects of covid-19: regions and sectors

From a macroeconomic perspective, the world output (in real
GDP) fell by 3.3 per cent in 2020.2 However, the impact was

diverse across different regions. The table below shows the forecast and actual output growth for 2020 (percentage compared to
2019).3
Region

January 2020 forecast (%)

Actual (%)

World

+3.3

-3.3

Advanced economies

+1.6

-4.7

Emerging markets

+4.4

-2.2

United States

+2.0

-3.5

Canada

+1.8

-5.4

United Kingdom

+1.4

-9.9

Euro area

+1.3

-6.6

Brazil

+2.2

-4.1

Mexico

+1.0

-8.2

As reported by IMF, countries experienced different levels of
change in expected growth in 2020 as a result of the covid-19
pandemic, and such divergence is expected to extend into the
future owing to differences in access to vaccines, fiscal policies and
containment measures taken by governments.4
For example, the Goldman Sachs Effective Lockdown Index
rated the responses taken by the United Kingdom (three lockdowns to date, including closing schools) to be far more stringent than Japan (requested restaurants to close earlier and urged
residents to stay at home).5 Fiscal policies also varied greatly; for
instance, while the global health sector spending represented
1.2 per cent of GDP in 2020, there was significant regional variance (India: 0.4 per cent, South Korea: 0.5 per cent, the United
States: 3.3 per cent and the United Kingdom: 7.5 per cent).6
As we explain further in this article, now more than ever
it will be important for valuators to carefully analyse assets and
business activities in different geographical locations, given the
diverse impact of the pandemic and government responses around
the globe.
Not all industries have been affected in a similar manner by
events related to the pandemic; interestingly, some have experienced a positive effect. Examples showcasing the diversity of the
impact of events related to the pandemic include the following.
• Stay-at-home entertainment, such as streaming services, have
experienced widespread increases in subscribers.7 At the same
time, as cinemas have typically been subject to lockdowns
globally, studios have adapted to digital platforms and videoon-demand services to recoup costs.8
• Internet retailers have reported growth over the course of
the pandemic.9 Studies indicate that a majority of consumers
expect to shop online more after the pandemic than before.10
On the other hand, brick-and-mortar stores have generally
seen a decline in sales.11
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Oil and gas companies have been negatively impacted, in part
owing to the sharp fall in crude oil prices triggered by an
unprecedented demand shock. More than 100 companies filed
for Chapter 11 bankruptcy, the highest seen since the last oil
bust in 2016.12
The travel and accommodation industry has seen a dramatic
decrease in customers; however, the camping sub-industry is thriving as a result of increased demand for domestic
holidays.13
Increased demand for semiconductors, which power computers and internet infrastructure, has led to a current global
shortage. As a result of the lack of supply in auto chips, the
automotive industry has reported halts in production.14

As illustrated above, the effects of events related to the pandemic
on one industry can create opportunities (or threats) for other
related industries. Further, businesses within an affected industry
may each have unique issues or advantages in dealing with the crisis. For instance, the enterprise communication platform, Zoom,
increased its revenue by 325 per cent in 2020 to US$2.65 billion15
while users shifted away from the once popular platform, Skype.16
As analysts often look to the past to predict the future, it is
interesting to compare the macroeconomic effects of the covid19 pandemic with the 2008 global financial crisis (GFC). Both,
while different, have had pervasive macroeconomic effects. For
instance, in both cases, there was increased volatility in stock markets, central banks lowered interest rates, and governments provided economic relief programmes and assistance to businesses.
Although it is perhaps too early to draw definitive conclusions,
the expected recovery profile (as at April 2021) appears to follow a similar pattern to that of the 2008 GFC. The table below
presents a comparison of world economic growth in the period
2008–2011 and 2019–2022F.17
Region

GFC (%, y-o-y)

Covid-19 (%, y-o-y)

t

+3.0

+2.8

t+1

-0.6

-3.3

t+2

+5.1

+6.0*

t+3

+3.8

+4.4*

t = 2008 (GFC) and 2019 (covid-19)
* Forecasted growth figures

Types of disputes that may be likely to arise as a result of
events related to the pandemic

The covid-19 pandemic has brought with it a range of political,
economic and social issues globally. Many countries have experienced damaging effects of varying magnitudes from not only the
virus itself but also the range of government measures, such as
taxation and legislative changes, lockdowns and travel restrictions,
which have caused turmoil in many industries. This has resulted
in financial distress, supply disruption, stalled projects, reneged
commitments and missed payment obligations.
As a result, events related to the pandemic will likely prompt
an increase in the number of corporate disputes as businesses fail
to meet their contractual obligations, as well as investor-state disputes resulting from increased government measures. The volume and nature of those disputes will likely vary by industry and
geographic region, given the significant disparity in pandemicrelated impacts.
A review of new arbitration filings in 2020, for institutions
that had released their 2020 data at the time of writing, indicates
70

an increase in claims at many institutions. The London Court of
International Arbitration (LCIA) reports that events related to the
pandemic have triggered many disputes, in particular those involving entertainment, sports events and commodities, as well as the
aviation and shipping sectors.18
The expected timing of covid-19-related disputes is mixed.
The LCIA reports a reduced ‘lag time’ of new disputes, with a
higher percentage of disputes arising in 2020 from agreements
entered into in the past two years.19 On the other hand, certain disputes caused by events related to the pandemic are not
expected to surface for a longer period of time, including matters
arising from M&A earn-out clauses (discussed below), businesses
focusing on managing the challenges of the current crisis in priority to commencing proceedings, and government aid programmes
prolonging otherwise imminent disputes.20
Below we discuss a few of the types of disputes expected to
increase in the future.
Contractual disputes

Given the disruptions and pressures weighing on businesses, some
companies may find difficulty in fulfilling contractual obligations.
Disputes may arise from non-performance or non-payment, at
times with the breaching party seeking justification or defences,
such as force majeure, frustration or material adverse change
(MAC). For instance, in 2020, the LCIA observed a ‘common
thread’ of claims of force majeure among cases stated to be triggered by events that resulted from the pandemic.21
M&A disputes

Since the onset of the pandemic, several high-profile M&A transactions have either collapsed or fallen into dispute, such as:
• the cancellation of private-equity firm Sycamore Partners’
takeover of Victoria’s Secret after a disagreement over the
seller’s handling of certain operational and financing matters
following the outbreak of the pandemic;22 and
• the almost failed transaction of fashion brand Tiffany & Co
when the purchaser, LVMH, ended plans in September 2020
to buy the company for US$16 billion (originally announced
in November 2019), causing Tiffany & Co to launch litigation
proceedings against LVMH. The transaction completed after
the parties agreed on a price discount.23
Disputes may arise before or after the closing of a transaction agreement.
Between signing and closing, the target company’s outlook
(and, therefore, the investment proposition to the buyer) may have
materially changed since the onset of the pandemic, with buyers,
for instance, trying to either terminate the deal or seek to reprice
the target and negotiate a lower purchase price. Additionally, disputes may arise from an alleged failure of the target company to
act in the normal course of business, whereby the target has altered
operations in an effort to reduce the impact of the pandemic.
Buyers may claim that a MAC was triggered, which typically
allows a buyer to withdraw from a transaction if events occur that
are detrimental to a target company or its assets.
After closing, disputes may comprise claims of a breach of
the contracted representation and warranties, price adjustments or
disagreement regarding price earn-out24 (deferred consideration)
clauses, for example:
• representation and warranties: financial pressures from the pandemic may give rise to misstatement of sales and major agreements, the collectability of accounts receivable, undisclosed
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liabilities, the value of inventory or the need for asset impairment, to name just a few examples; and
earn-out clauses: the operational and financial impact of
events resulting from the pandemic on companies will complicate the assessment of whether earn-out targets have been
achieved; for example, disputes may arise over the appropriate accounting treatment of expenses incurred specifically
in response to the pandemic after the closing, and whether
these should be reported as ‘ordinary expenses’ and included
in the calculation of earn-out target earnings before interest,
taxes, depreciation and amortisation (EBITDA), or rather as
‘extraordinary expenses’ and excluded from the calculation.

Although we expect a higher volume of post-M&A disputes
across industries, it is sensible that volatile industries and those that
have been harder hit by the pandemic may have a greater share.
Investor-state disputes

Governments have taken different approaches to protecting public
health and mitigating economic damage during the pandemic. In
addition to lockdowns, some countries, such as Italy and India,
have taken measures to suspend manufacturing, construction and
mining,25 and others have nationalised businesses. For example,
Spain nationalised private hospitals and healthcare providers and
repurposed their facilities for covid-19 patients.26
Investors may challenge government-mandated restrictions
if the measures breach protections the state owes the investor.
Examples of government actions that have or may give rise to
such disputes include:27
• Mexico’s adoption of two energy policies as a result of the
pandemic that prioritise the conventional electricity generated by the state-owned utility over renewable energy, which
is largely operated by foreign investors; and
• Moldova’s attempt to cancel international investors’ concessions to operate the country’s main international airport (a
process that commenced prior to the pandemic owing to
suspicions of wrongdoing by the investor),28 with the investor accusing the state of using the pandemic as grounds to
justify cancellation.
Subject to the terms of the specific international investment
agreement, common protections afforded under the agreements
may enable an investor to make one or more of the following
claims as a result of government covid-19 measures:
• a breach of an investor’s right to fair and equitable treatment
(FET): steps taken by governments to discriminate against
investors (regardless of whether nationals of the host state are
treated in the same manner) may breach the FET obligation
unless there was reasonable justification;29
• a breach of the national treatment standard: if a host state
affords less favourable treatment to a foreign investor (eg,
financial support) compared to a domestic investor in similar
situations;30
• a breach of an investor’s right to full protection and security
of its investments (FPS): a state’s failure to implement adequate
and timely covid-19 prevention measures (if FPS extends to
legal and commercial protection); or31
• indirect expropriation by the state: government regulations,
such as lockdowns restricting the ability of businesses to operate or import or export products, may possibly give rise to
indirect expropriation claims.32

A review of a state’s possible defences to the above types of claims
is beyond the scope of this article; however, an example from a
previous crisis event may be instructive.
In National Grid plc v Argentine Republic, a dispute arising from
measures taken by Argentina in 2002 during its financial crisis,33
the Argentine Republic pleaded that the measures were taken in
response to a ‘state of necessity’ as a result of a number of external factors.34 The tribunal noted that necessity is not a defence
if the state has contributed to the situation of the necessity and
found that ‘[i]nternal factors such as external indebtedness, fiscal
policies or labor market rigidity were under the control of the
Respondent and created fertile ground for the crisis to develop’.35
In the current crisis, the same reasoning may apply if the state
is found not to have taken the necessary actions to reduce the
spread of the virus.
How will covid-19 impact the approach to valuation and
damage quantification?

While there are a number of approaches to the quantification of
economic loss, many involve the valuation of a business or business
interest. This article will focus on the potential impact of events
related to the covid-19 pandemic on business valuation in the
context of disputes.
There are standards of value that are often used in practice and
disputes, such as market value, fair value and fair market value.The
United States Internal Revenue Service36 and the CBV Institute37
provide definitions of fair market value that are generally consistent
with the definition used by the International Valuation Standards
definition for market value, which is the ‘estimated amount for
which an asset or liability should exchange on the valuation date
between a willing buyer and a willing seller in an arm’s length
transaction, after proper marketing and where the parties had each
acted knowledgeably, prudently and without compulsion.’38 We
use this definition for the purposes of this article.
There are three main valuation approaches: the incomebased approach, the market approach and the asset-based (or cost)
approach. In this article, we focus primarily on the income-based
and market-based valuation approaches, which are more commonly used in practice.
Although covid-19 has not changed the manner in which
those approaches are applied, the economic implications may give
rise to considerations and challenges in the valuation process. In
our view, it is too early to determine how those changes will
play out in practice; however, we expect increased emphasis on a
sound analysis, consideration of all relevant key factors and professional judgment.
Valuation date considerations

A key principle in valuation is that value is determined at a specific point in time and is based on the facts, circumstances and
expectations of the business at that time. In the context of disputes,
there are two main approaches to the selection of the valuation
date. Subject to the facts and legal framework, an expert valuator
may be instructed to use either an ex-ante or ex-post approach.
Under the former approach, the valuation date is typically at a
historical date in time (ie, prior to a breach); thus, only information that was known or available at that time can be taken into
account. Under the ex-post approach, however, the valuation date
is at a later date, such as the date on which the award is rendered,
and can incorporate hindsight information.
The valuation of a business may differ materially at various
points in time, particularly where there have been significant
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changes in relevant economic, industry and business-related factors. A well-known example of the impact of the selection of a
valuation date is the Yukos v Russia award, where the tribunal’s
choice of an ex-post valuation at a deemed award date of 30 June
2014 (as opposed to the date of expropriation of 19 December
2004) increased damages by approximately US$45 billion (before
taking into account deductions as a consequence of the claimants’
contributory fault). The main drivers of the difference were the
rise in oil prices as well as dividends payable to shareholders following the expropriation date.39
Given the pervasive impact of the covid-19 pandemic, the
potential for changes in relevant economic, industry and business factors that may impact value is heightened; thus, while we
stress that each case must be assessed individually, in the context
of an economic loss analysis, the selection of different valuation
dates (ie, before, during or after the pandemic) may have a significant impact on value. Some have commented that we may
see claimants possibly choosing to delay initiating a claim until
there is greater visibility of the long-term financial effects from
the pandemic.40
In determining if the impact of the pandemic was known or
knowable as of the valuation date, an understanding of the timeline of the pandemic both globally as well as in the subject asset’s
geographical region is necessary. Consider a valuation date in early
2020, a time when the severity of the pandemic and government
measures were rapidly changing: additional care would need to
be taken in determining what was known or expected at the
specific date. Further, each industry participant would have faced
individual circumstances that should be assessed on a case-by-case
basis, adding an additional layer of complexity.
Considerations in applying the market approach

The market approach is based on the premise that value can be
inferred from the price of assets with similar characteristics. A
business valuator will observe, develop and apply market-based
metrics, often expressed as ‘multiples’ of a value-related metric
(eg, EBITDA, revenue, earnings or an industry measure, such
as barrels of oil). There are two principal market-based valuation methodologies:
• comparable transactions approach: multiples are calculated
based on M&A transactions of comparable companies (not
based on stock exchange trading prices); and
• comparable public companies approach: multiples are calculated based on the publicly traded equity prices for the securities (typically common shares) of a public company listed on
a stock exchange.
Below, we explain the considerations in the application of marketbased valuation methodologies. In general, the utility of those
methodologies depends on the ability to identify and develop
valuation metrics for assets that are sufficiently ‘comparable’ to
the subject asset. This can be challenging even in the absence of
economic volatility. However, market-based information should
be considered on a case-by-case basis and weighed, along with all
other relevant information, in arriving at a range of values for a
given asset.
Comparable transactions approach

This approach involves the development of valuation benchmarks with reference to historic transactions involving ‘comparable’ assets. In evaluating comparable transactions, one should be
cognisant of the extent to which relevant economic, industry and
72

business factors may have changed from the time of the comparable transaction to the relevant valuation date. Material changes can
result in a different outlook, risk profile and, potentially, valuation
metrics for the business.
Adding another layer of complication is that companies
within industries may have been impacted differently than their
peers. Additionally, if a seller (buyer) is compelled to transact, they
may accept less (or pay more) for a particular business – something to look out for with distressed sales. Finally, companies may
be affected differently by covid-19 responses, economic circumstances and other factors, such as government support. These are
all factors that may impact transaction multiples.
Notwithstanding those factors, it may be the case that available transaction data is the most useful and relevant information
available. It is worth repeating that in estimating value, one should
evaluate the body of relevant information before them and apply
the necessary professional judgment.41
The impact of broader economic, industry and business factors
on the comparability of transactions are not new considerations,
having been tackled in other times of economic crisis. In the case
of National Grid plc v Argentine Republic, the tribunal acknowledged the difficulties of selecting comparable and appropriate
transactions that reflect the relevant market conditions during the
Argentinian economic crisis and ‘without measures’, resulting in
the reliance on one of only a few available transactions.
In relation to the valuation methodologies applied in that case,
the tribunal concluded:‘Though none of the proposed approaches
is perfect, the Tribunal finds that the approach adopted here appropriately reflects the impact of the Measures, while still recognizing
that, because of the economic and social crisis, the situation of the
Argentine economy was definitely not “business as usual.”42 The
tribunal’s approach demonstrates that relevant information should
be weighed appropriately in the absence of ‘perfect’ information.
Comparable public companies approach

•

•

In contrast with the comparable transactions approach, this
approach involves the development of valuation benchmarks
with reference to comparable public companies. The considerations regarding comparability are similar to those outlined
above, perhaps with the exception of timing. However, other
differences that are beyond the scope of this article, such as
potential stock liquidity issues, exist with the analysis of comparable public companies.
Additionally, public company multiples are sometimes determined based on forecast financial metrics (forward multiples),
in contrast with historical financial metrics (trailing multiples).
While not always the case, in times of rapid change, forward
multiples may be viewed as more relevant (as they take into
account future considerations) while, alternatively, trailing
multiples may be viewed as more reliable, as they are based on
what a company actually achieved.

To demonstrate the impact of events related to the pandemic
on market multiples, the table below shows the evolution of the
TEV/EBITDA43 trailing market multiples and 31 March 2021
forward multiples of some example participants in different industries, namely Carnival Corporation & plc (Carnival Cruises); Delta
Airlines, Inc. (Delta); and Netflix, Inc (Netflix). Cruise liners and
airlines were adversely impacted by the pandemic, while home
entertainment offerings profited.

The Arbitration Review of the Americas 2022
© Law Business Research 2021

Valuation and Damage Quantification
Date

Delta

Carnival Cruises

Netflix

31 Dec 2019

5.7x

8.3x

58.8x
56.7x

31 Mar 2020

4.8x

4.1x

30 Jun 2020

10.5x

10.1x

56.1x

30 Sep 2020

NM

NM

56.3x

31 Dec 2020

NM

NM

54.3x

31 Mar 2021

NM

NM

43.0x

31 Mar 2021F

22.0x

NM

36.1x

NM = non-meaningful

The table illustrates how market multiples have changed since
the onset of the covid-19 pandemic across the three companies.
Both Carnival Cruises and Delta suffered a plunge in share price,
increasing debt, and a fall in EBITDA in the first half of 2020,
resulting in an increase in their EBITDA multiples by June 2020.
By September 2020 both companies reported losses, returning
non-meaningful negative multiples. Forecast multiples in March
2021 show Carnival Cruises continuing to be loss making in 2021,
while Delta is forecast to earn a low profit, resulting in a forward
multiple of 22x.
The trends for Carnival Cruises and Delta are a stark comparison to Netflix, which had a higher EBITDA multiple prior to
the onset of the pandemic at 58.8x owing to a high market capitalisation compared to EBITDA. Then, with EBITDA more than
doubling from December 2019 to March 2021 (a reflection of
consumers spending more time at home), as well as an increase in
market capitalisation and higher EBITDA expectations (indicating
higher consumer sentiment), Netflix’s forward EBITDA multiple
declined to 36.1x by March 2021. These changes in multiples
over time demonstrate the importance of ensuring consistency
between the valuation date and comparable data, and that multiples should be read in the context of the business or industry – a
higher multiple is not always ‘better’.
Considerations in applying the discounted cash flow
approach

The discounted cash flow (DCF) method of valuation, one of the
most commonly applied income-based approaches, has two main
components: a forecast of future cash flows; and, a discount rate,
which is used to determine the present value of those cash flows.
Depending on the circumstances, the economic impact of the
covid-19 pandemic may present certain challenges in the application of the DCF.
Depending on the valuation date and the business at hand,
there may be increased uncertainty in cash flow forecasts. With
supply-chain disruptions, shifting demand and changing operational and economic environments, outdated business forecasts
can become obsolete. For industries experiencing significant
effects from the pandemic, whether historical cash flows are truly
representative of future results should be considered.
The unpredictability around certain government measures,
the unknown timing of recovery and the risks of variants of the
virus may create additional uncertainty around the forecasts of
some businesses. There is uncertainty associated with all forecasts,
and these factors do not, on their own, invalidate the use of a DCF,
as there may be ways to account for these and other relevant risks
in the valuation analysis.
One way to address risk is in the use of an appropriate discount rate, which reflects the return required by market participants, commensurate with the risk associated with achieving the
forecasted cash flows. In general, a valuator should exercise proper

professional judgment when developing an appropriate discount
rate. It is also useful to use multiple valuation methods to test the
reasonableness of valuation conclusions, where possible.
In the arbitration National Grid plc v Argentine Republic, the
tribunal acknowledged that the estimation of the discount rate,
which ‘is the subject of a great deal of theoretical debate’, was
‘complicated further’ given the context of the Argentine economic crisis of 2001 to 2002. Given these challenges, the tribunal
determined that the appropriate discount rate was one that used
a reasonableness check to the market approach.44
In the assessment of economic loss, isolating the impact of
an alleged breach requires careful analysis of economic and legal
issues. In many cases, on a high level, economic loss is based on
the difference between actual and counterfactual cash flows.With
businesses that have been significantly impacted by events resulting from the covid-19 pandemic, whether the counterfactual scenario is realistic relative to actual economic, industry and business
circumstances should be considered.
For example, take a factory that temporarily shut down
because its supplier of raw materials breached its supply agreement
immediately before the pandemic. In constructing the counterfactual scenario to assess the factory’s loss of profits, one may need to
consider whether the factory would have reduced its production
capacity regardless of the wrongful acts, due to the pandemic.
This issue is complicated by potential shifts in the valuation
date; for instance, if a breach occurred prior to the pandemic, a
strict application of the DCF (using an ex-ante approach) means
that it should not include the impact of such events. However,
the appropriate counterfactual is, at times, the basis of legal or
factual finding.
The issues discussed above are just some of the challenges
faced by business valuators when applying the DCF methodology
to valuation and damage quantification during a period affected
by the pandemic. However, the DCF is a widely used valuation
methodology and may be the best available tool for the circumstances of the case, with the additional complexities encountered
possibly encouraging the application of unique approaches.
As demonstrated by National Grid plc v Argentine Republic, supporting valuation conclusions using other relevant methodologies
as a point of reference for reasonableness will be important in
bolstering valuation inputs and conclusions.
Conclusion

In general, dispute activity is anticipated to increase as a result of
events related to the covid-19 pandemic as the events have led to
greater volatility in markets and have had an unexpected impact
on many industries and geographical regions.
While, perhaps, more challenging to apply, the fundamental
principles of valuation are generally the same. Valuators should
always be mindful of the context of their analysis; they should
conduct independent analyses and research of the relevant factors
for the case at hand, where possible. The need for these practices
has not changed in the current market as these have always been
fundamental elements of a valuation.
It is not uncommon for a valuator to be faced with incomplete
information, such as imperfect forecasts, lack of market transaction data, and uncertainty surrounding future market conditions.
However, this does not mean that an opinion of value cannot be
rendered. All available relevant information should be considered,
and where necessary, the valuator should use their professional judgment in weighing that data and the conclusions of the valuation
approaches, as prudent and informed market participants often do.
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During these times, with such a divergent impact to different
sectors and geographies, triers of fact will be relying on experts to
properly assess value and economic loss. Knowledge and careful
application of the fundamental principles of valuation, together
with a sound analysis of micro and macroeconomic factors affecting the business at hand, remain crucial elements in arriving at a
valuation that is reasonable.

21 See endnote 18.
22 Khadeeja Safdar and Cara Lombardo, ‘Victoria’s Secret Buyer
Seeks to Cancel Takeover After Coronavirus’, The Wall Street Journal
(22 April 2020).
23 Jef Feeley and Kim Bhasin, ‘LVMH Fights Fast-Tracking Tiffany’s
Suit Over Busted Deal’, Bloomberg (16 September 2020); LVMH
press release, ‘LVMH Reaches Agreement with Tiffany & Co’
(25 November 2019); and LVMH press release, ‘LVMH completes the
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