
Companies in the water industry in England and Wales are currently working on the development of their 

business plans ahead of Ofwat’s deadline of 2 December 2013 for their submission. When compiling 

their plans it is important that companies have regard to the possibility of appealing Ofwat’s Final 

Determination to the Competition and Markets Authority (CMA). While the date for making the decision to 

appeal may be a long way into the future, it is important to act now to preserve the option to do so robustly 

should the need arise.
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Thinking Ahead: Why water companies 
should be planning now for a possible 
Competition Commission appeal
Ofwat is struggling to deliver an ambitious and complex 

programme for PR14. While it has recently published its final 

methodology and a draft timetable for the review, Ofwat 

has also sought a substantial increase in licence fees to 

fund additional support from its PR14 ‘delivery partner’. 

Given the difficulties Ofwat appears to be having, there is 

increasing concern that Ofwat’s Final Determinations will not 

be robust or sustainable. In such a scenario, and against a 

background of low interest rates and on-going concern about 

the affordability of water bills, companies need to consider 

seriously the possibility of an appeal in case Ofwat’s proposals 

are unacceptable.

The final decision to accept or reject Ofwat’s Final 

Determination and appeal to the CMA should only be made 

based upon a comprehensive understanding of the facts. 

These should include:

• a robust assessment of the strengths and weaknesses of the 

business plans and other submissions made to Ofwat

• a full understanding of the potential implications of Ofwat’s 

proposals

• a clear articulation of the arguments that might be made to 

the CMA

• a well-developed plan for how the company will address the 

resource implications of the CMA appeal process. 

It is vital that due consideration be given to the potential case 

throughout the PR14 process; failing to think through the 

decision properly leaves a company at risk either of taking the 

decision to appeal when the case is weak – risking not only 

wasting resources but also potential damage to the reputation 

of the business - or failing to appeal when the case is strong. 

For PR14 this means companies should be considering a 

potential appeal now

What should companies do now?
Being prepared to launch an appeal within the permitted time 

will require some groundwork to be done well in advance. 

Ideally, this should be at the same time as the business plan is 

being formulated, as part of the appeal process will include a 

detailed examination of the business plan and the supporting 

analysis and documentation. In the event that a company does 

decide to appeal, diligent preparation early on may save time 

and money as it reduces the need to back-fill the evidence base 

retrospectively. It is also likely to enhance the robustness of the 

work that is done and reduce the time pressure. 

Companies need to consider a number of actions:

• having appropriate systems and processes in place to 

ensure that robust evidence and audit trails are available

• ensuring that all arguments that may figure in a later 

challenge are sufficiently foreshadowed to avoid any 

arguments on admissibility

• safeguarding the protection of internal communications 

from disclosure through the judicious use of legal privilege.  

Companies should be prepared to challenge their own thinking 

and strive to deliver a robust business plan with the intention 

of achieving an acceptable Final Determination. Investment 

of time and effort in getting it right first time is likely pay 

dividends in the long term if it negates the need for an appeal 

or provides the basis for a well-founded appeal. 

“ Time is limited - you will have only 2 

months to decide whether or not to appeal, 

and then only 6 weeks in which to prepare 

the submission should you decide to do so.”



About FTI Consulting
FTI Consulting is a global business advisory firm dedicated to helping organisations protect and enhance enterprise value 
in an increasingly complex legal, regulatory and economic environment. FTI Consulting professionals, who are located in 
all major business centres throughout the world, work closely with clients to anticipate, illuminate and overcome complex 
business challenges in areas such as investigations, litigation, mergers and acquisitions, regulatory issues, reputation 
management and restructuring.

www.fticonsulting.com ©2013 FTI Consulting, Inc. All rights reserved.

Follow us @FTI_EMEA

Why we are the right people to help
FTI Consulting and its Compass Lexecon division are leading 

advisers on regulatory and competition economics issues 

with significant experience of Competition Commission (CC) 

inquiries, investigations and price control appeals. 

A team from FTI Consulting advised Bristol Water on its 

appeal of Ofwat’s PR09 Final Determination and also worked 

with another large WaSC to secure significant improvements 

between Draft and Final Determinations. In both cases FTI 

Consulting’s team undertook a diagnostic assessment to 

help companies identify the strength of the case, highlighting 

areas requiring reinforcement and establishing whether any 

‘smoking guns’ existed that militated against an appeal.

We have advised clients during numerous CC market and 

merger investigations. During 2012 we advised on three out 

of the four on-going market investigations. Our team also 

contains former senior officials from UK regulators and 

competition authorities, including Peter Davis, formerly Deputy 

Chairman of the CC. Together they provide unparalleled insight 

into the process adopted by competition authorities. We also 

have deep-water sector expertise and therefore understand 

the context in which business plans and potential appeals are 

being considered.

With substantial expertise in all the key price control areas 

such as efficiency assessments, cost of capital, cost allocation, 

cost recovery and incentive design, experts from FTI have 

advised water companies, other regulated businesses and 

industry regulators in the UK and abroad on these issues in 

a wide range of circumstances. Applying our expertise in all 

these areas enables us to identify and, if necessary, fix any 

shortcomings in the business plan or associated systems 

and processes which may act as a restriction on the ability 

of a company to launch an appeal against Ofwat’s Final 

Determination.
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